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THE OUTLAWRY OF WAR AND THE LAW OF WAR 


By Quincy WRIGHT 


Of the Board of Editors 


This title appears to be self-contradictory. How can there be a law of 
war if war is outlawed? This apparent contradiction disappears, how- 
over, if the distinction between ‘‘war in the legal sense’’ and ‘‘war in the 
material sense’’ is kept in mind.‘ War in the legal sense has been in large 
measure ‘‘outlawed’’; that is, the international law conventionally accepted 
by most states no longer recognizes that large-scale hostilities may consti- 
tute a ‘‘state of war’’ in which the belligerents are legally equal.? Such 
hostilities may, however, occur constituting war in the material sense, and 
“laws of war’’ may regulate such activities. This has, in fact, long been 
the situation within the state. All states ‘‘outlaw’’ domestic insurrection, 
rebellion and civil strife, yet if these events occur, they apply the laws of 
war to the hostilities involved in their efforts at suppression. The first 
modern codification of the law of war was, in fact, issued by the United 
States to apply to civil strife.* Lieber’s Code, however, distinguished the 
applicability of the rules of land warfare in international war and in 
civil war: 


When humanity induces the adoption of the rules of regular war 
toward rebels, whether the adoption is partial or entire, it does in no 
way whatever, imply a partial or complete acknowledgment of their 
government, if they have set up one, or of them, as an independent 
and sovereign power. ... Nor does the adoption of the rules of war 
toward rebels imply an engagement with them extending beyond the 
limits of these rules. ... Treating, in the field, the rebellious enemy 
according to the law and usages of war has never prevented a legiti- 
mate government from trying the leaders of the rebellion or chief 
rebels for high treason, and from treating them accordingly, unless 
they are included in a general amnesty.* 


1The Three Friends (1897), 166 U. 8. 1; Nelson, J., dissenting in The Prize Cases 
(1862), 2 Black 690; Quincey Wright, ‘‘The Status of Germany and the Peace Procla- 
mation,’’ this JOURNAL, Vol. 46 (1952), p. 303. 

2 United Nations Charter, Art. 2, pars. 4, 5, 6; Trial of Major War Criminals before 
the International Military Tribunal, Vol. I (Nuremberg, 1947), pp. 219 ff. 

8 Instructions for the Government of the Armies of the United States in the Field, 
General Order 100, War Department, Adjutant General’s Office (Washington, April 
24, 1863) (Lieber’s Code). 

4Ibid., pars. 152, 153, 154. Recognition of the belligerency of the South by the 
United States protected individuals ‘‘levying war’’ against the United States from 
prosecution for treason only in respect to acts in the area of rebellion, during the 
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The relation of the international community to an aggressor is analogous 
to the relation of the national state to rebels.® 

Jurists have always recognized logical difficulties in attributing a legal 
character to war in the sense of regulated hostilities which any sovereign 
state can initiate at discretion, during which the belligerents have equal 
rights, and as a result of which the victor can attribute to himself rights 
of the vanquished. Even if they have admitted the first two of these 
characteristics, they have tended to require something beyond mere physi- 
cal capacity to effect the last. To jurists, right in the realm of law cannot 
be identical with might in the realm of fact;* consequently for the law to 
recognize that superior might can, in and of itself, provide a foundation 
for transfer of rights approaches a contradiction in terms. A right means 
an interest protected by the law. For the law to affirm that a person 
subject to it can help himself to the rights of another subject whenever 
he has the physical power to do so seems to deny that the interest thus 
transferred is a right, and, therefore, if all interests may be transferred 
from one person to another in this way, to deny that there is a law binding 
them. 

For this reason the jurists, philosophers, and theologians of the Middle 
Ages perceived a legal necessity to distinguish between the just and the 
unjust side in a war, and to deny that the latter could derive rights from 
the war. The same distinction was made by the classical writers on inter- 
national law as a principle of natural law and was supported by the in- 
ference, giving it a certain positive sanction, that non-belligerents should 
do nothing to hamper the cause of the just side or to help the cause of the 
unjust side. It was anticipated that this rule of discriminatory non- 


period of rebellion, and within the scope of belligerent rights. U. 8S. v. Greathouse 
(1863), 4 Sawyer 457; Francis Wharton, A Treatise on Criminal Law (8th ed., Phila- 
delphia, 1880), sec. 1799. 

5 Wright, loc. cit., p. 304. 

6 Charles Cheney Hyde, International Law (2nd ed., Boston, Little, Brown, 1945), 
Vol. I, pp. 356 ff.; George Grafton Wilson, International Law (3rd ed., St. Paul, West, 
1939), pp. 307, 442 ff.; Quincy Wright, Legal Problems in the Far Eastern Conflict 
(New York, Institute of Pacific Relations, 1941), p. 91; H. Lauterpacht, ‘‘ The Principle 
of Non-Recognition in International Law,’’ ibid., pp. 130 ff.; Recognition in Interna- 
tional Law (Cambridge, 1947), pp. 410 ff. 

? Lauterpacht, Recognition, p. 427; Q. Wright, Mandates under the League of Nations 
(University of Chicago Press, 1930), pp. 372, 506; Legal Problems in the Far Eastern 
Conflict, pp. 7 ff.; A Study of War (University of Chicago Press, 1942), pp. 863 ff. 

8 Robert Regout, La Doctrine de la guerre juste (Paris, 1935); John Eppstein, The 
Catholic Tradition of the Law of Nations (Washington, 1935) ; Joachim von Elbe, ‘‘ The 
Evolution of the Conception of the Just War,’’ this JouRNAL, Vol. 33 (1939), p. 685; 
Wright, A Study of War, pp. 885 ff. Lauterpacht considers the maxim, Ez injuria jus 
non oritur, one of the fundamental maxims of jurisprudence, Recognition, pp. 420 ff. 

® Grotius, De Jure Belli ac Pacis, Bk. II, Ch. 20, sec. 40, pars. 1, 4; Ch. 25, sec. 6; 
Bk. III, Ch. 17, sec. 3, par. 1; Vattel, Le droit des gens, Bk. II, Ch. 1, sec. 4; Bk. III, 
Ch. 7, sees. 106, 107; Wright, A Study of War, pp. 333 ff. 
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belligerency would usually prevent the unjust side from winning. His- 
tory has given some justification to this anticipation, because adhesion to 
this rule, frequently as a justification for pursuing the policy of balancing 
power, has usually resulted in such coalitions against aggressors as 
eventually to prevent their victory.’° 

The concept of the bellum justum (that war is in principle forbidden 
and permitted only as a reaction against a delict, and consequently that it 
is outlawed in the sense of a duel in which the belligerents are equal) has 
been asserted, even by positivists, as a necessary principle of international 
law. Thus Hans Kelsen writes: 


If the unlimited interference in the sphere of another’s interest called 
‘‘war’’ is not in principle forbidden by general international law, if 
any state is at liberty to resort to war against any other state, then 
international law fails to protect the sphere of interests of the states 
subjected to its order; the states have no protected sphere of interests 
at all; and the condition of affairs created by so-called international 
law cannot be a legal state. Whether or not international law can be 
considered as true law depends upon whether it is possible to interpret 
international law in the sense of a theory of bellum justum, whether 
it is possible to assume that, according to general international law, 
war is in principle forbidden, being permitted only as a sanction, that 
is, as a reaction against a delict."? 


Kelsen notes that the assertion by many jurists that reprisals or limited 
interference in the sphere of interest of another state are permissible only 
as a sanction, but that war or unlimited interference in the sphere of 
interest of another state is permissible at discretion attributes to the inter- 
national legal order the character of a social order in which ‘‘ petty thievery 
is punished while armed robbery goes free.’’ He admits that such a legal 
order is logically not impossible, but is politically very improbable. Con- 
sequently, he considers the acceptance of the bellum justum by positive 
international law as a political rather than a scientific decision.** 

The political conditions of the eighteenth and nineteenth centuries doubt- 
less militated against acceptance of the bellum justum theory, and favored 
the opposing concept of neutrality and a political balance of power, but 
political conditions of the twentieth century have had an opposite effect.'* 
As a result the Hague Convention on the Pacific Settlement of Interna- 
tional Disputes, the League of Nations Covenant, the Kellogg-Briand Pact, 
and the United Nations Charter have manifested with progressively greater 
precision acceptance by virtually all states of the bellum justum theory. 


10 Wright, ibid., pp. 756 ff.; ‘‘International Law and the Balance of Power,’’ this 
JOURNAL, Vol. 37 (1943), pp. 97 ff.; ‘‘ Accomplishments and Expectations of World 
Organization,’’ Yale Law Journal, Vol. 45 (1946), pp. 876 ff. 

11 Hans Kelsen, Law and Peace in International Relations (Cambridge, Harvard Uni- 
versity Press, 1942), p. 52. 

12 Ibid., p. 54. 13 Above, note 10. 
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Deductions from this theory, such as the Stimson Doctrine opposing recog- 
nition of fruits of aggression, non-neutral non-belligerency by most states 
during hostilities, trial after hostilities for the crime of initiating aggres- 
sive war, and, most of all, detailed provisions for organizing collective 
security to deter or stop aggression, have attested to the legal validity of 
the outlawry of war.** 

Public opinion, more influenced by the actual occurrence of hostilities 
than by the legal character attributed to them and the practical conse- 
quences drawn from that attribution, have been sceptical of the outlawry 
of war. Assuming that law must have an effectiveness, which, in fact, it 
often lacks, public opinion has concluded that because hostilities have con- 
tinued to occur on a large scale, war cannot have been ‘‘outlawed.’’ This 
opinion is not entirely unreasonable. While jural law can exist with a 
certain amount of violation, doubtless prolonged and excessive ineffective- 
ness of law tends to it obsolescence.*® Consequently some jurists have 
joined the laity in questioning the value of elaborate deductions from the 
principles, solemnly accepted by most nations, designed to outlaw war. 
There is always a tendency, especially in a feeble legal community, to pursue 
the scientific method of inducing law from observed behavior rather than 
the juristic method of deducing what behavior ought to be from the law. 
However, as the natural scientists recognize, events can hardly be de- 
scribed without a theory determining what is important and what should 
be looked for. Deduction and induction supplement one another.** The 
‘‘actual behavior’’ which is said to demonstrate that war is not outlawed 
can hardly be said to have that effect until it is discovered by deduction 
what behavior would conform to the outlawry of war. Only when that 
is done can observations be made to determine the effectiveness of the rule 
of law. To some the Korean ‘‘war’’ and United Nations reaction to it 
demonstrate the effectiveness of the outlawry of war, and to others the 
reverse.** 


14 Wright, A Study of War, pp. 891 ff.; above, note 2; Josef Kunz considers the bellum 
justum an ethical rather than a juridical theory and notes that the medieval concept, 
which defined just war by its tendency to promote justice, differs from the modern 
concept, which defines just war by its tendency to preserve international peace and 
security, thus including only ‘‘necessary self-defense’’ or ‘‘international enforcement 
action’’ against ‘‘aggression.’’ ‘‘Bellum justum and Bellum Legale,’’ this JouRNAL, 
Vol. 45 (1951), pp. 528 ff. While this difference in the two conceptions is important 
and might lead to very different conclusions in determining the just side in particular 
hostilities (see Q. Wright, ‘‘The Test of Aggression in the Italo-Ethiopian War,’’ this 
JOURNAL, Vol. 30 (1936), pp. 53 ff.), both conceptions developed from the appreciation 
that international law cannot exist if there is an unlimited right to make war. 

15 The maxim, ex facto jus oritur may conflict with the maxim ez injuria jus non 
oritur. Lauterpacht, Recognition, p. 427; Wright (ed.), Legal Problems in the Far 
Eastern Conflict, pp. 7 ff., 143. 

16 F, A. Hayek, The Sensory Order (University of Chicago Press, 1952). 

17Q. Wright, ‘‘Collective Security in the Light of the Korean Experience,’’ Pro- 
ceedings, American Society of International Law, 1951, p. 165. 
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Obviously the consequences to be expected from the outlawry of war 
have not been clearly understood. Those who initiated the modern out- 
lawry-of-war movement during World War I did not anticipate that the 
general acceptance of their proposal, finally effected by the Kellogg-Briand 
Pact of 1929, would have any immediate effect on the frequency or magni- 
tude of international hostilities. Their hope was that in the long run this 
change in international law would induce governments and people to view 
war in a new way and that this moral, social and psychological change 
would profoundly affect the occurrence of hostilities. They were thinking 
in terms of generations, not of decades. They continually referred by 
analogy to the legislation outlawing the duel of honor in most European 
states since the sixteenth century, and to the slight immediate effect of 
this legislation in stopping dueling. King Henry IV, half a century after 
dueling had been outlawed in France by King Henry II (1547), granted 
14,000 pardons for dueling and in his time some 4,000 gentlemen were said 
to have been killed by duels in France.** In the long run, however, this 
legislation contributed to developing the attitude in all levels of society that 
killing in a duel is murder, to greatly reducing its frequency in all countries, 
and to totally eliminating it in many. The leading historian of British 
criminal law writes: 

The rule that a deliberate intent to fight with deadly weapons is 
malicious, and that as a consequence, death inflicted in a duel is 
murder, is remarkable as an instance in which the law has had a great 
influence in bringing about a change in the moral sentiment of the 
country, and the rather, because convictions for murder, by dueling 
were almost unknown. Had it once been conceded that to kill in a 
duel is not murder, duels would have been sanctioned by practice much 
longer.?® 


The resolution initiating the outlawry-of-war movement in the United 
States Congress in 1922 stated: 


The closest historical analogy to war is the duel, ‘‘duellum’’ and 
‘‘bellum’’ both originally meaning war. ... It was as late as 1850 
before the duel was pronounced murder in the last of our states, and 
thus outlawed. The practice of dueling is now extinct because it 
is plain murder under our laws. ... The abolition of the institution 
of war by outlawry will tend to crystallize international public opinion 
in favor of peace, and to the branding of militarists as criminals.” 


In view of these considerations deduction of the legal consequences of 
outlawing war may not be entirely idle, and indeed, seem relevant to the 


18 Wilson D. Wallis, ‘‘Dueling,’’ Encyclopedia of Social Science. 

19 James Fitzjames Stephen, A General View of the Criminal Law of England 
(London, 1863), p. 120. See also Wharton, Criminal Law, sec. 1767. 

20 Salmon O. Levinson, Outlawry of War, 67th Cong., 2nd Sess., Sen. Doc. 115 (Wash- 
ington, 1922) ; John Dewey, ‘‘If War Were Outlawed,’’ New Republic, April 25, 1923; 
John Stoner, 8. O. Levinson and the Pact of Paris (University of Chicago Press, 1943), 
pp. 33, 186 ff.; Wright, A Study of War, pp. 281, 719, 883, 1398. 
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contemporary interest manifested by both governments and jurists in the 
law of war.” What changes, if any, has the outlawry of war made in the 
law of war and its application? An attempt is made in the following para- 
graphs to state these effects briefly. 


1. In principle, any state, party to either the Kellogg-Briand Pact or 
the United Nations Charter (thus including practically all states of the 
world) using armed force in international relations (thus excluding use of 
force within the state’s domestic jurisdiction), is violating its international 
obligations unless it can prove (the burden of proof being against it) that 
it is using force in individual or collective self-defense ;?* in pursuance of 
United Nations’ enforcement action; ** or in pursuance of a valid treaty or 
other international arrangement, such as a recognized protectorate, by 
which the state in whose territory the force is being used has agreed to 
such use of force. This defense was recognized by the Nuremberg Tri- 
bunal ** and must be considered a use of force ‘‘not inconsistent with the 
purposes of the United Nations.’’?5 While in some cases it may be difficult 
to obtain a decision as to the justifiability of a particular use of force be- 
cause of the veto in the Security Council, customary international law 
provides a procedure, that of general recognition, applicable when conven- 
tional procedures fail to function. In most instances a large proportion 
of the states of the world will, under present conditions, have specifically 
recognized or tacitly acknowledged, whenever hostilities of importance are 


in progress, which state is the aggressor and which the innocent party. 
A two-thirds vote in the General Assembly, although conventionally merely 
a recommendation, would usually provide sufficient evidence of general 
recognition to establish in international law the innocence or guilt of any 
state engaged in hostilities.” 

2. A state cannot acquire new powers under international law by illegal 
action; consequently a state which is illegally engaged in hostilities ac- 


21 Josef Kunz, ‘‘The Chaotic Status of the Laws of War and the Urgent Necessity 
for Their Revision,’’ this JouRNAL, Vol. 45 (1951), pp. 37 ff.; Report of Committee on 
Study of Legal Problems of the United Nations, ‘‘Should the Law of War Apply to 
United Nations Enforcement Action,’’ Proceedings, American Society of International 
Law, 1952, pp. 216 ff. 

22 United Nations Charter, Art. 51. In the Nuremberg Trial certain defendants 
made the plea of necessary self-defense to justify the German invasion of Norway, but 
the Tribunal found that any possible intention of the Allies to invade Norway was 
unknown to Germany until after its decision to invade. 1 Trial of Major War Crimi- 
nals 206 ff. 23 U.N. Charter, Arts. 42, 43, 106. 

24 Certain defendants at the Nuremberg Trial pleaded that the invasion of Austria 
was not aggression because the Austrian Government had agreed to it, but the Tribunal 
found there was no such agreement. 1 Trial of Major War Criminals 193. 

25 U.N. Charter, Art. 2, par. 4. 

26 Lauterpacht, Recognition, pp. 410 ff.; Wright, Legal Problems in the Far Eastern 
Conflict, pp. 92 ff.; ‘‘The Present Status of Neutrality,’’ this JourNAL, Vol. 34 (1940), 
pp. 403 ff.; ‘‘Some Thoughts about Recognition,’’ ibid., Vol. 44 (1950), p. 557. 
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quires no belligerent powers.” Such a state is not entitled, therefore, to 
exercise any powers beyond those it has in time of peace. It has no legal 
power to occupy foreign territory, to destroy foreign armed forces, to 
confiscate or condemn foreign property or to punish individuals except 
under conditions in which a state at peace has this power. It cannot plead 
‘military necessity’’ for such acts because the law admits no necessity to 
initiate illegal aggression.”® 

3. A state engaged in legitimate hostilities is entitled to all belligerent 
powers and consequently is free to occupy enemy territory, destroy enemy 
forces, confiscate and condemn enemy property, denounce enemy treaties, 
punish enemy spies and saboteurs, and perform all other acts permitted 
to belligerents by the law of war, as well as to interfere with neutral com- 
merce at sea and with other neutral activities insofar as permitted by the 
law of neutrality. This principle is the natural reciprocal of the principle 
stated in paragraph 2 above. A state does not acquire new powers by 
unlawful action, but it is not deprived of normal powers by being the 
victim of unlawful action. Lawful defense or enforcement action implies 
the right to utilize traditional belligerent prerogatives insofar as necessary 
for legitimate purposes of defense or enforcement of international law.*° 

4. A state engaged in enforcement action authorized by the United Na- 
tions may take measures if specifically authorized by the proper authority 
of the United Nations to prevent other states from assisting the aggressor 
and to assure the isolation of the aggressor from economic and social inter- 


course, even though such measures go beyond the normal right of belliger- 
ents in reference to neutrals or enemies. This principle flows from the 


Charter provision requiring Members of the United Nations to ‘‘refrain 
from giving assistance to any state against which the United Nations is 
taking preventive or enforcement action,’’*° and permitting the United 
Nations to assure that non-Members ‘‘act in accord with these principles 
so far as may be necessary for the maintenance of international peace and 
security,’’ ** and also from the Charter provisions authorizing the Security 
Council to ‘‘call upon members’’ to apply measures ‘‘not involving the use 


27 Jus ex injuria non oritur. Lauterpacht, Recognition, p. 421; Wright (ed.), Legal 
Problems in the Far Eastern Conflict, pp. 91, 140; Harvard Research in International 
Law, Draft Convention on Rights and Duties of States in Case of Aggression, Arts. 
2, 3, this JourNaL, Supp., Vol. 33 (1939), pp. 828, 886. 

28 The United States Rules of Land Warfare (Basic Field Manual, FM 27-10, Wash- 
ington, 1940) assert: ‘‘The object of war is to bring about the complete submission of 
the enemy as soon as possible by means of regulated violence, Military necessity 
justifies a resort to all the measures which are indispensable for securing this object 
and which are not forbidden by the modern laws and customs of war.’’ (Arts. 22, 
23.) Since this object is only permissible in lawful war, an aggressor has no right 
to pursue it, and consequently cannot justify measures by their necessity to achieve 
that unlawful object. See below, note 41. 

29 Harvard Research Draft on Aggression, Art. 6, loc. cit., pp. 828, 898. 

80 U.N. Charter, Art. 2, par. 5. 31 Ibid., Art. 2, par. 6. 
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of armed force’’ which it has decided are to be employed ‘‘to give effect to 
its decisions’’ and to take such action by air, sea or land forces ‘‘as may be 
necessary to maintain or restore international peace and security.’’ * 
These articles imply that the United Nations can authorize action beyond 
normal belligerent or neutral rights. The scope of this permission, in 
reference to either Members or non-Members, is not unlimited and should 
be more clearly defined. Article 41 of the Charter states that such 
measures not involving the use of armed force ‘‘may include complete or 
partial interruption of economic relations and rail, sea, air, postal, tele- 
graphic, radio, and other means of communications, and the severance of 
diplomatic relations.’’ Article 42 states that if these measures prove inade- 
quate, armed force may be authorized and ‘‘such action may include dem- 
onstrations, blockade, and other operations by air, sea, or land forces of 
members of the United Nations.’’ This would seem to permit action by 
armed forces to assure the complete isolation of the aggressor, thus authoriz- 
ing interference beyond that permitted belligerents by the laws of war 
and neutrality with ‘‘freedom of the seas,’’ ‘‘freedom of the air,’’ and 
‘freedom of transit’’ across neutral territory. There is a question of the 
extent to which authorization as given by the Charter can be regarded as 
sufficient to justify encroachments upon rights of non-Members under tra- 
ditional international law. This issue seems academic. The United Na- 
tions includes such a large proportion of the states of the world that its 
law may be properly regarded as general international law.** 

5. A state is ‘‘responsible,’’ in the sense that it is obliged to make repara- 
tion, for injuries resulting from its violations of international law and 
specifically for injuries resulting from violation of the rules of war by its 
armed forces. This is a well-recognized principle of customary interna- 
tional law ** and is specifically stated in reference to the law of war in 
the 4th Hague Convention of 1907.*° States unlawfully engaged in hos- 
tilities are, therefore, responsible and should make reparation for all in- 
juries to other states and to individuals which have resulted from their 
warlike activities. Similarly, innocent states are responsible for injuries 
to other states or to individuals which have resulted from their action in 
violation of the international law of war and neutrality except insofar 


32 Tbid., Arts. 41, 42. 

33 Ibid., Art. 2, par. 6, has been invoked in the United Nations in connection with 
charges of activities endangering international peace by Spain, Albania, and Bulgaria, 
not Members of the United Nations. Leland Goodrich and Edvard Hambro, Charter 
of the United Nations, Commentary and Documents (Boston, World Peace Foundation, 
1949), pp. 109-110. See also Report of Committee on Study of Legal Problems of the 
United Nations (above, note 21), p. 220. 

84 Harvard Research Draft Convention on Responsibility of States, Arts. 1, 2, this 
JOURNAL, Supp., Vol. 23 (1929), pp. 133, 140, 142. 

35 Art. 3. 
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as such action may have been justified by special authorization of the 
United Nations as stated in paragraph 4 above.* 

6. A state cannot deprive individuals, even its own nationals, of rights 
which they enjoy under international law. This principle seems to be an 
inference from the human rights provisions in the Charter, especially 
Articles 55 and 56, and has also been asserted by various General Assembly 
resolutions.*” Consequently, insofar as the international law of war con- 
fers rights upon soldiers and civilians as individuals, they continue to 
enjoy these rights even though acting in behalf of a state engaged in illegal 
hostilities. This is recognized by the Harvard Research Draft on Aggres- 
sion and by the Budapest Declaration interpreting the Kellogg Pact. Both 
of these instruments acknowledged the applicability of ‘‘humanitarian 
rights’’ for the benefit of persons engaged in illegal hostilities.** The 
principle was also recognized by the Nuremberg Tribunal in giving indi- 
viduals in the armed forces of aggressor nations the benefits of the laws 
of war of humanitarian character.*® This implies that states engaged 
in lawful hostilities are obliged to apply the rules of war concerning 
prisoners, the sick and wounded, the avoidance of methods or weapons 
causing unnecessary suffering, respect for private property, ete., for the 
benefit of individuals of the aggressor state. 

7. A state cannot exempt individuals, even its own nationals or members 
of its armed forces, from liability for crimes against international law. 
This was the basis of the findings of the Nuremberg Tribunal. As a conse- 
quence, individual members of armed forces on either side during hostilities 
are liable for violations of the laws of war. Such persons can, of course, 
claim fair trial and during such trial defend themselves from such charges 
on the grounds that they were acting under such discipline that they lacked 
freedom of choice and consequently were not responsible in the sense of 
criminal law. The Nuremberg Tribunal and other war crimes trials gave 
this interpretation to the principle of ‘‘act of state’’ and ‘‘superior orders,’’ 
that is, such orders even if given in the name of the state were not in them- 
selves a defense, but could be utilized as evidence to prove that the in- 


36 Wright, A Study of War, pp. 341 ff., 891 ff.; ‘‘War Claims, What of the Future,’’ 
Law and Contemporary Problems (Summer, 1951), p. 549; below, note 41. 

87 Goodrich and Hambro, op. cit., p. 118. 

88 Harvard Research Draft on Aggression, Art. 14; Budapest, ‘‘ Articles of Interpre- 
tation,’’ Art. 7, this JouRNAL, Supp., Vol. 33 (1939), pp. 830, 905. The United Nations 
has contended in connection with Korean armistice negotiations that the repatriation 
of prisoners of war required by the Prisoners of War Convention of 1949 is a right 
of the prisoner, not of his state; and therefore applies only to those prisoners who 
desire repatriaticn. 

89 The principle of superior orders was recognized as a mitigation by the Nuremberg 
Charter (Art. 8) and the principle of reprisals was accepted as justification for un- 
limited submarine warfare in the cases of Donitz and Raeder. 1 Trial of Major War 
Criminals 312, 317. 
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dividual lacked freedom of choice and was therefore not criminally liable 
for his actions.*° 

These principles are believed to indicate that some of the law of war is 
applicable to all states engaged in hostilities, whether their action has a 
legal character of defense, enforcement, or aggression, but that some of the 
advantages of this law are denied to aggressors, and that in some circum- 
stances states engaged in enforcement action may be privileged to take 
action beyond normal belligerent rights. These principles also make pos- 
sible a discrimination among the traditional rules of war indicating their 
applicability or non-applicability in these different circumstances. For 
this purpose it is necessary to distinguish rules (1) which confer new 
powers on belligerents, (2) which impose liabilities upon belligerents, (3) 
which confer individual rights on soldiers and civilians, (4) which impose 
individual liabilities on soldiers and civilians, and also (5) which define 
the extent to which the United Nations can authorize action by states which 
go beyond belligerent rights. 

The first category includes rules defining the power of belligerents to 
occupy enemy territory, to destroy his armed forces, to denounce certain 
treaties, to visit, search, and, in case of probable cause for condemnation, 
to capture merchant vessels on the high seas, to condemn enemy and, in 
some cases, neutral property at sea, to requisition, to sequestrate and, in 
certain circumstances, to confiscate enemy property in occupied territory 
or in home territory, and to deter espionage and war treason in occupied 
territory by punishing individuals who engage in such activities. The 
aggressor enjoys none of these powers, but states engaged in defense or 
enforcement may exercise all of them insofar as military necessity requires. 

The second category includes rules defining the conditions which make 
a state responsible under international law and the duty of states to make 
reparation for injury to other states or individuals for which they are 
responsible, and, specifically, the duty of belligerents to make reparation 
to enemy and neutral states for breaches of the law of war by their forces 
Under these rules the aggressor should make reparation for all losses of 
life and property resulting from its military operations, all of which were 
in violation of its obligations under international law, while states engaged 
in defense or enforcement action must make reparation only for injuries 
resulting from breaches of the law of war, including breaches by their 
armed forces. States engaged in enforcement action may, however, es- 
eape liability for certain acts in violation of the normal rules of war and 
neutrality in case these acts were authorized by the United Nations (see 
the fifth category below). 

40 Nuremberg Charter, Arts. 7, 8; 1 Trial of Major War Criminals 223-234; Q. 


Wright, ‘‘The Law of the Nuremberg Trial,’’ this JouRNAL, Vol. 41 (1947), p. 70; 
‘‘Legal Positivism and the Nuremberg Judgment,’’ ibid., Vol. 42 (1948), pp. 409 ff. 
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The third category includes the rules defining the rights of individuals, 
such as those dealing with the treatment of prisoners of war; the treatment 
of the sick and the wounded; the immunities of parlementaires; the 
procedural rights of persons accused of war crime, espionage, or war 
treason; the protection of soldiers against methods or weapons causing 
unnecessary suffering; the exemption of private property from capture, 
detention or confiscation; and other so-called ‘‘humanitarian’’ rules. All 
states engaged in hostilities, whether engaged in aggression, defense or 
enforcement are obliged to observe these rules. 

The fourth category includes the rules defining war crimes such as mal- 
treatment of prisoners, maltreatment of persons in occupied territory, kill- 
ing of hostages, acts of perfidy, use of forbidden weapons, ete. Both the 
aggressor and the defender are entitled to punish persons guilty of such 
crimes who come into their power, but are obliged to observe the pro- 
cedural rules required by international law in the conduct of such trials 
and to permit the usual defenses such as lack of freedom of choice because 
of the nature of superior orders or other circumstances. Such crimes 
against international law, as well as the crime of initiating aggressive war, 
should in principle be tried by an international tribunal. Espionage and 
war treason conducted for patriotic reasons or under orders of the state 
in occupied territory are not believed to be war crimes in this sense. The 
aggressor has no right to punish individuals carrying out such missions, 
but states engaged in defense or enforcement are permitted to do so (see 
the first category above). 

The fifth category includes specific rights conferred upon states engaged 
in enforcement action by the United Nations. The United Nations doubt- 
less has considerabie discretion to permit action beyond normal belligerent 
rights but this discretion is not unlimited. The United Nations could not, 
for example, authorize acts which international law regards as war crimes 
nor could it deprive individuals, even though acting in behalf of an ag- 
gressor state, of human rights protected by international law and the law 
of war. It may, however, authorize measures to assure isolation of the 
aggressor and to prevent third-state assistance to the aggressor even 
though those measures go beyond the normal powers of a belligerent to 
interfere with commerce at sea. It is believed that a state should be 
entitled to exercise such exceptional rights only on the basis of explicit 
United Nations authorization. Such exceptional rights should not be en- 
joyed by states acting in individual or collective self-defense but only by 
states engaged in United Nations enforcement action. 

It seems desirable that governments and jurists make a detailed examina- 
tion of the rules of war defining precisely these five categories of rules and 
thus distinguishing the applicability of the law of war to action by ag- 
gressors, by states engaged in individual or collective self-defense, by states 
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engaged in enforcement action under the United Nations, or by states 
engaged in military action in a foreign country on the basis of agreement 
with the sovereign of that state. In the latter case, doubtless the terms 
of such agreement, as well as general principles of international law, would 
decide the limits of such action. 

It has been suggested that a law of war which attempts to differentiate 
between belligerents is impossible because the observance of any law during 
war depends upon mutual self-interest contingent upon reciprocity. The 
aggressor, it is said, cannot be expected to observe rules unless he believes 
that the defending or policing Powers will observe the same rules. This 
is true, but the principles stated require reciprocal observance of the 
humanitarian rules applicable during hostilities. The differences between 
the legal position of the aggressor and that of the defender may often be 
made effective only in respect to claims for reparation or liabilities for 
criminal prosecution after hostilities.‘ The opportunity to make them effec- 
tive then is, of course, contingent upon defeat of the aggressor, and conse- 
quently upon the successful operation of collective security. Even then 
economic or political considerations may well urge the relaxation of 
reparation claims or an amnesty or war crimes trials. A clear understand- 
ing of the rules, however, may in themselves contribute both to the deter- 
rence of aggression and to its suppression if it occurs. In respect both to 
the dependence of law enforcement upon success in hostilities and to the 
frequent political advisability of relaxing such enforcement by amnesty, 
aggression, outlawed by international law, is analogous to rebellion, out- 
lawed by the domestic law of a state.** 


41 Grotius asserts that the permission to harm the enemy given by the law of war 
applies equally to the just and unjust sides in a war because of the difficulty of de- 
termining which is which (Bk. III, Ch. 4, sees. 3, 4), but he believes the unjust side 
should make good the expenses and losses incurred ‘‘ because through their guilt they 
caused the loss’’ (Ibid., Ch. 1, see. 3; Ch. 10). Vattel similarly holds the sovereign who 
wages an unjust war responsible for all the losses (Bk. III, Ch. 11, sec. 183), but he 
considers that only the just side is permitted to exercise belligerent rights (Jbid., Ch. 
8, sec. 136). Lauterpacht agrees with Grotius that unjust war brings into operation the 
law of war for both belligerents, thus constituting an exception to the principle, ez 
injuria jus non oritur (Recognition, p. 423). 

42 Above, note 4. 


ay 
; 


INTERNATIONAL ACTIONS AND NEUTRALITY 


By Howarp J. TAUBENFELD 


Of the New York Bar 


Despite a widespread hope that in the United Nations mankind had 
created an organization which would eliminate warfare, events have un- 
fortunately proved that international conflict, with all its attendant legal 
problems, is not yet a dead issue. Although the United Nations has not 
extirpated armed conflict, it has, by its very existence and by its actual 
and potential réle as a participant in, and even as an originator of, mili- 
tary actions, altered, of necessity, the status both of Members and non- 
Members in the course of such an action. This is a study of that status, 
together with a consideration of the necessary concomitant changes in the 
concept of neutrality in the modern world. The laws of neutrality will 
first be briefly considered; the effect of the League of Nations period will 
then be examined as background for a comparison with the current period; 
and the effect and influence of the United Nations will then be studied in 
greater detail. 

I. NEUTRALITY 


The laws of neutrality probably had their source in the practical ability 
of non-participants in a war to insist on certain rights and on the corre- 
sponding practical ability of belligerents to impose some duties. Tra- 
ditionally, except as bound by specific agreements, for example, no state 
was required to go to war with another because the latter had perhaps im- 
properly attacked a third, and states not in active combat and not having 
issued declarations of war were generally taken to be neutrals. It has 
become increasingly difficult in recent years, however, to determine whether 
a state is really neutral. 

Neutrality has been defined as ‘‘the juridical situation of states that do 
not take part in hostilities,’’ + and a neutral as ‘‘a state which during the ex- 
istence of a war is not a belligerent in that war.’’? Both definitions leave 
questions unanswered, and the second was expressly limited by reserva- 
tions as to ‘‘situations in which a State, by reason of the assumption of 
obligations such as those contained in the Covenant of the League of Na- 


1Convention on Maritime Neutrality, 6th International Conference of American 
States, 1928, 4 Hudson, International Legislation 2401. 

2 Art. 1(c), Harvard Research Draft Convention on the Rights and Duties of Neutral 
States in Naval and Aerial War, this JourNaAL, Supp., Vol. 33 (1939), pp. 167, 178. 
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tions, or otherwise, is obligated not to be a neutral State in wars which 
occur under certain circumstances.’’ * 

Despite technical difficulties presented by the determination of just 
what constitutes neutrality, by the time of the first World War some rules 
concerning neutrals had received general international approval. They 
included, among others, the duty of a neutral to use the means at its dis- 
posal to prevent the outfitting of belligerent vessels in its ports and the 
duty to avoid having its territory used as a base for operations or re- 
eruiting.* On the other hand, neutrals were not bound, for example, to 
prevent the manufacture, export or transit of arms for a belligerent.5 <A 
neutral also had the right to trade with a belligerent except as prevented 
by an effective blockade.* Additionally, neither neutral property in a 
belligerent ship except for war contraband, nor belligerent property in a 
neutral ship, with the same exception, could be confiscated.’ Neutrals 
were not under a duty to prohibit their nationals from blockade-running, 
dealing in contraband, or enlisting in belligerent forces.® 

Despite violations of such rules in the first World War, and a concomit- 
ant increase of the feeling that neutrals should deal with neither side 
rather than both, the rules set forth above have since been given important 
consideration both in the attempt to create rules for governing military 
aircraft ° and in the Harvard Research Draft Convention on Neutral Rights 
and Duties presented in 1939.*° 

Thus, rules exist defining neutral rights and duties, although such rules 
have been often violated in this as well as preceding centuries. It remains 
to be seen whether there remain neutrals to whom such rules can be said 
to apply. 

II. LEAGUE or NATIONS PERIOD 


After the first World War there was a sharp upswing in internationalist 
feeling. With so many of the nations of the world involved, neutral rights 
had often been violated and, for a very brief period, it seemed that a 
diminution of the importance of neutrality was in sight. ‘‘As the Swiss 


3 Ibid., Comment, at p. 212. 

4 Hague Convention of 1907 with Respect to the Rights and Duties of Neutral Powers 
and Persons in Case of War on Land, Scott, Texts of the Peace Conferences at The 
Hague, 1899 and 1907, p. 230; this JourNAL, Supp., Vol. 2 (1908), p. 117. 

5 Jessup, American Neutrality and International Police (1928), p. 14. 

6 Ibid., at p. 24. The neutral government was not to send war contraband, however. 
Moore, ‘‘The New Isolation,’’ this JouRNAL, Vol. 27 (1933), pp. 607, 625. 

7 Declaration of Paris of 1856, 7 Moore, Digest of International Law 561-562. 

8 Jessup, A Modern Law of Nations (1948), p. 200. 

® Report of the Commission of Jurists to Consider and Report upon the Revision of 
the Rules of Warfare, The Hague, 1923, this JouRNAL, Supp., Vol. 32 (1938), p. 1. 

10 This JOURNAL, Supp., Vol. 33 (1939), p. 167. However, a principal duty set forth 
in the Harvard Draft was that a neutral should be impartial (Art. 4) which, though 
not a new concept, perhaps amounts to an implicit acknowledgment of the inadequacy 
of the previously delineated definitions and rules of neutrality. 
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Federal Council declared in reporting on the Covenant to the Federal 
Assembly, the World War had made it perfectly clear that war is essen- 
tially the atfair of every state.’’ ™ 

The Covenant of the League of Nations provided in Article 16%? for 
international action against Members resorting to war, and set forth gen- 
erally the measures which could be taken against them. The terms of 
Article 16 made it seem that neutrality, at least for League Members, was 
no longer possible in the traditional sense. It was said that: 


The idea of neutrality of Members of the League is not compatible 
with the other principles that all the Members of the League will have 
to act in common to cause their covenants to be respected.*® 


Nevertheless, as has been observed by many writers,’ some aspects of 
the old neutral rights proved te be possible even for League Members. 
Certain wars were not banned by the Covenant and Article 16 did not 
come into effect in these instances. War was possible to enforce an arbitral 
award or judicial decision under Article 13 (4) and to enforce a unanimous 
report by the Council (Article 15 (6)). Furthermore, a full-fledged old- 
fashioned war was permitted three months after the Council failed to reach 
unanimity in a dispute submitted to it (Article 15 (7)). Professor Jessup, 
among others, noted that in many situations a condition generally re- 
sembling neutrality might exist under the Covenant, and concluded that 
it was soon apparent that, even among League Members, there might not 
be a total absence of neutrals in the event of war. 

There were, of course, many psychological and political factors respon- 
sible for the reassertion of neutral rights and duties in the inter-war period. 
It is obvious, for example, that the idea of worldwide responsibility for 
League action was weakened by the failure of the contemplated universality 
of the Organization,’ as well as by the admission of Switzerland to mem- 
bership without obligation to aid in military sanctions.* 


11 Jessup, American Neutrality and International Police (1928), p. 65. 

12 Art. 16 (1): ‘‘Should any Member of the League resort to war in disregard of its 
covenants under Articles 12, 13, or 15, it shall ipso facto be deemed to have committed 
an act of war against all other Members of the League, which hereby undertake im- 
mediately to subject it to the severance of all trade or financial relations, the prohibition 
of all intercourse between their nationals and the nationals of the covenant-breaking 
State, and the prevention of all financial, commercial, or personal intercourse between 
the nationals of the covenant-breaking State and the nationals of any other State, 
whether a Member of the League or not.’’ 

13 League of Nations Official Journal, Sept. 1920, p. 308, as quoted by Lalive, ‘‘ Inter- 
national Organization and Neutrality,’’ 24 British Yearbook of Int. Law (1947) 75, 
footnote 2. 

142 Oppenheim, International Law 506 (6th ed., Lauterpacht, 1940); Briggs, The 
Law of Nations (1938), pp. 865-866; Jessup, American Neutrality and International 
Police (1928), p. 66. 15 Jessup, op. cit., pp. 66, 72. 

16 Lalive, ‘‘ International Organization and Neutrality,’’ loc. cit., p. 72. 
17 Editorial note, ‘‘The Present Position of Neutral States,’’ 1 Int. Law Quarterly 
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As for the progress of League opinion itself, in 1921 when the question 
was raised, it was decided that no decision could or should be reached on 
the applicability of measures to non-Members in the event of the use of 
sanctions. The Assembly did adopt a resolution on October 4, 1921, how- 
ever, suggesting that arrangements for the co-operation of non-Members 
should be made.** 

Then, in 1927, the League embarked on a well-known study of Article 
16.*° The International Blockade Committee which studied the problem 
seemed to recognize that both the status of non-Member neutral and that 
of non-participating Member could still exist.2° In the preparation for this 
League study, a report was submitted by the Secretary General to the 
Blockade Committee which makes it clear that the legal staff felt that non- 
Members were generally believed to occupy the old status of neutrals with 
respect to League action. Although the staff felt that Members were 
supposed to respect the sanctions applied by other Members,”' it was said 
that: 


A third State is not under any treaty obligation to acquiesce in the 
measures contemplated by Article 16 of the Covenant, and, on the 
general principle: ‘‘pacta tertiis neque nocent neque prosunt,’’ the 
coming into force of the Covenant could not in strict law affect ipso 
facto any rights which it possesses under general principles of inter- 
national law and by treaty in respect to maintenance of intercourse 
between its nationals and territory and the aggressor State. Nor... 
should the Covenant be regarded as imposing on Members of the League 
an obligation to violate the rights of a third State. It is true that 
Article 16 places a third State’s nationals and territory on the same 
footing as those of a Member of the League in the provisions which 
contemplate the absolute isolation of the aggressor from the rest of the 
world. A treaty must however be assumed to be intended to be in- 
terpreted subject to the rights of third States under international law. 
It is therefore prudent to conclude that, in applying the economic sanc- 
tions of Article 16 without resort to war, the Members of the League 
must fully respect the rights of third States. 


(1947) 212. The Swiss, as a matter of fact, went so far as to forbid the passage of 
international troops (there were no League of Nations troops) at the time of the Vilna 
incident in 1920, asserting their rights and duties as neutrals. Bonjour, Swiss Neutrality 
(1946), p. 115. 

18 Reports and Resolutions on the Subject of Article 16 of the Covenant, League of 


Nations Doc. A. 14.1927.V, pp. 37-38. 19 Ibid. 
20‘*The Committee is of the opinion that the unilateral action of the defaulting 
State cannot create a state of war.... If it is admitted that a state of war does 


not exist, ipso facto, between the defaulting State and the other Members of the 
League, it follows that those relations, the severance of which is not provided for by 
Article 16, may continue to exist.’’ Jd. at p. 17. 

This, however, it should be noted, remains a right limited by Art. 16. The re- 
port further states: ‘‘With regard to non-Members, it is, in the Committee’s opinion, 
important that every possible effort should be made to arrive at arrangements which 
will at least insure their passive cooperation with the measures to be taken... . Jd. 
at p. 21. 21 Jd, at p. 86. 
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It was repeatedly pointed out that non-Member States had an interest 
in the League’s efforts to maintain peace, so that they might co-operate, 
especially when the action was taken against a League Member which had 
agreed in advance to have measures taken against it. ‘‘These facts do 
not, however, modify the legal position of the third State... .’’”? 

The same report also discussed what measures might be permissible, 
having full regard to the rights of non-Members, and concluded that, 
without belligerent status, the League Powers could at most enforce a 
pacific blockade, and even there, ‘‘it is very doubtful whether the third 
State would be legally bound to acquiesce in the enforcement of the block- 
ade against its own ships and cargoes.’’** The League clearly recognized 
neutrality and neutral rights for non-Members, and, more important, as 
has been pointed out,** that status was even to some extent possible for 
Members, especially when disputes between Members were not settled by 
League machinery. 

These views are confirmed by the execution of various treaties during 
this period which either expressly set forth rights and duties of neutrals 
or mentioned such a status as existing.*> The opinions of some Members 
on this point can also be gathered from the agreement declaring their 
strict neutrality entered into by several nations, some of which were League 
Members, in 1933 at the time of the declarations of war issued by Paraguay 
and Bolivia, League Members, in the Chaco dispute.*®° Additionally, other 
inter-war pacifistic international treaties, such as the Treaty for the Re- 
nunciation of War,*’ notwithstanding strong statements by representatives 
of the United States at a later date,** were not generally treated as having 
ended the status of neutrality *® despite the increased international recog- 
nition of the need for unified action to stop aggressive warfare. 


22 Td. at pp. 86-87. 

23 Id. at p. 88. 24See note 14, supra. 

25 F.g.: Convention on Maritime Neutrality, 4 Hudson, International Legislation 2401; 
Geneva Convention of 1929, 5 Hudson, International Legislation 1. See Moore, ‘‘The 
New Isolation,’’ this JouRNAL, Vol. 27 (1933), pp. 607, 622-625. 

26 Toynbee, Survey of International Affairs (1933), pp. 393, 409. The nations were 
Chile, Argentina, Brazil and Peru. 

274 Hudson, International Legislation 2522. 

28 In his address at the Inter-American Bar Association meeting of March 27, 1941, 
at Havana, the then Attorney General of the United States, Robert H. Jackson, said: 
‘The Treaty for the Renunciation of War and the Argentine Anti-War Treaty deprived 
their signatories of the right of war as an instrument of national policy or aggression 
and rendered unlawful wars undertaken in violation of their provisions. In consequence, 
these treaties destroyed the historical and juridical foundations of the doctrine of neu- 
trality conceived as an attitude of absolute impartiality in relation to aggressive wars. 
It did not impose upon the signatories the duty of discriminating against an aggressor, 
but it conferred upon them the right to act in that manner.’’ This JouRNAL, Vol. 35 
(1941), p. 354. For criticism of this view, see Borchard, ‘‘ War, Neutrality and Non- 
Belligerency,’’ ibid., p. 618. 

29 Jessup, ‘‘Is Neutrality Essential?’’, Proceedings, American Society of Interna- 
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In the Italo-Ethiopian clash of 1935, the League finally did attempt to 
use the sanctions permitted by Article 16. On October 7, 1935, the Council 
determined that Italy had resorted to war in violation of its covenant *° and 
on October 11, 1935, the Assembly concurred.** A Co-ordination Com- 
mittee was formed to co-ordinate the activities of League Members, and its 
subcommittee, the Committee of 18, drew up plans for sanctions. Five 
proposals ** concerning sanctions were adopted by vote of most ** of the 
Members. However, four Members refused to co-operate from the very 
beginning, and Ecuador lifted its sanctions before general agreement on 
such a step was reached.** Additionally, though most of the Members 
thus apparently officially accepted a non-neutral status in the matter, 
many Members did not in fact participate in the sanctions. The situation 
was summed up as follows: 


Even economic sanctions were limited in their scope and their func- 
tion and even in this limited scope, sanctions were not applied by all 
Members of the League. 

Four Members of the League, from the very beginning, refused to 
apply any sanctions whatsoever. One Member of the League border- 
ing on Italy refused to apply the most effective sanction—namely, the 
prohibition of imports from Italy; while of those countries which 
raised no objections in principle to sanctions, many did not in actual 
fact apply several of them. ... Thus, even the embargo on arms 
was not applied by seven Members of the League, financial measures 
by eight countries, prohibition of exports to Italy by ten countries, 
and prohibition of imports from Italy by thirteen countries ... i.e. 
twenty-five per cent of the total membership of the League. It may 
be said that the Latin-American countries, with a few exceptions did 
not apply in practice the more effective sanctions at all.* 


Non-participation was therefore an important factor despite the terms 
of the Covenant. Switzerland, too, though a Member, refused to raise 


tional Law, 1933, p. 141. The question was discussed at the 1933 meeting. See ibid., 
pp. 134-174. A contrary view was expressed by Professor Eagleton. For discussion 
of various problems of neutrality in this period see Proceedings, American Society of 
International Law, 1935, pp. 1-153. 

30 League of Nations Official Journal, Spec. Supp. 151 (1936), Annex 1, p. 72. 

31 [bid. 

32 The first raised the arms embargo on shipments to Ethiopia and placed one on the 
export to Italy of arms, ammunition and war materials. The second placed an embargo 
on loans and credits by Member Governments to Italy. The third prohibited imports 
of all goods made or grown in Italy. The fourth prohibited the export to Italy of 
rubber, horses, tin, bauxite and other similar goods. The fifth, adopted somewhat later, 
required the Members applying sanctions to support each other financially. IJbid., Spec. 
Supp. 150 (1936), pp. 2, 3, 4-5, 6-8, 9-10, 11-12. 

33 Fifty-two Members accepted the first and second proposals; fifty accepted the third; 
fifty-one accepted the fourth; and forty-six accepted the fifth. League of Nations 
Official Journal, Spec. Supp. 151 (1936), pp. 86, 90. 

84 Id. at p. 86, footnote 1. 

85 M. Litvinoff, Soviet Representative in the Assembly, Records of the 16th Session of 
the Assembly, ibid., p. 36. 
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its embargo on arms to Ethiopia, claiming that such an act would violate 
its neutral duties under Article 9 of the Hague Convention.** No action 
was taken against those Members not participating and no consideration 
seems to have been given to the question of whether such states should 
have been accorded neutral rights when they were considered ‘‘improp- 
erly’’ neutral, at least in a moral sense.* 

Non-Members generally insisted on full neutral rights, although Egypt 
agreed to adhere to feasible economic and financial sanctions.** Brazil 
declared that as a non-Member it would not participate in League meas- 
ures.** Saudi Arabia felt that it had to maintain ‘‘complete neutrality,’’ *° 
and the United States, although expressing sympathy with efforts to pre- 
serve peace, announced that its Neutrality Acts had been put into force 
and applied equally to all.‘ In short, the position of neutrals was fully 
recognized, and even many League Members adopted positions indistinguish- 
able from traditional neutrality. 

As would be expected, after the League action in support of Ethiopia 
failed, there was a swing away from even what little remained of the col- 
lective action theory for the maintenance of peace. Belgium and Holland 
reaffirmed their neutrality ; Switzerland ended its ties with the sanctions 
system; the Scandinavian states agreed on a code of neutrality; and 
twenty-one American states agreed on a neutrality declaration.*? Such 
prospective neutrality by League Members in the enforcement of League 
decisions was obviously incompatible with a working League and con- 
tributed to its further decay as an organ for the preservation of peace. 
Wholehearted support of collective security was lacking and, without col- 
lective security, there remained a real need for effective neutrality. Thus 
the Members, by their defections in the time of crisis, destroyed the basis 
for a decrease in the need for rules governing neutrals. 

The League experience therefore certainly did not have the effect of 
demonstrating a strong international cohesion which would have made for 
collective security, weakened the status of neutrals and made the position 
of defecting, non-participating Members untenable. By the time of the 
second World War,** the rights and duties of neutrals were proclaimed 
almost as strongly as before the first. 


86 League of Nations Official Journal, Spec. Supp. 146 (1936), p. 13. 

87 See Wright, ‘‘The Test of Aggression in the Italo-Ethiopian War,’’ this Journat, 
Vol. 30 (1936), pp. 45, 49-50. 

38 League of Nations Official Journal, Spec. Supp. 150 (1936), pp. 328-331. 

89 Id. at p. 327. 40 Id, at p. 327. 

41 Id. at p. 315. See Proceedings, American Society of International Law, 1940, p. 46, 
and discussion, pp. 21-53. 

422 Oppenheim, International Law (6th ed. Lauterpacht, 1940), pp. 503-504. 

43 For a statement of the situation in 1940, see Wright, ‘‘The Present Status of 
Neutrality,’’ this JourNAL, Vol. 34 (1940), p. 391; note especially conclusions, pp. 
414-415, 
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III. Unirep Nations 


By the end of the second World War, however, there appeared to be an 
even greater revulsion from the concept of neutrality than there had been 
earlier.** A distinct shift away from its basic ideas seemed to be in order. 
In his suggestions for a world organization,*® Professor Brierly wrote: 


. . . though the obligations which states undertake will probably not 
be uniform, there seems to be a minimum obligation which every state 
may fairly be required to accept, and having accepted may be ex- 
pected to honor. This would be a negative undertaking, a promise 
at least not to assist any state found under the agreed procedure 
to be an aggressor, and not to impede the action of other states taking 
more positive steps for enforcing the law. The details of such a 
minimum obligation would require careful consideration, but at the 
least it would mean that every state would be bound to deny to an 
aggressor the rights that neutrals have traditionally been expected to 
accord to belligerents. It would not be tolerated that any state which 
had agreed to enter the system even with limited obligations should 
supply, or allow its nationals to supply, an aggressor with the kind of 
assistance that neutral Swiss factories or neutral Swedish mines have 
been affording the aggressor in this war. 


In 1944, a distinguished non-governmental committee headed by Judge 
Hudson suggested as a basic rule ** that: 


Each State has a legal duty to take, in cooperation with other States, 
such measures as may be prescribed by the competent agency of the 
Community of States for preventing or suppressing a use of force by 
any State in its relations with another State. 


In the comment on this principle it was said: 


. . the duty would rest upon all States, and no State would be free 
to frustrate the efforts of the Community of States by relying upon 
the nineteenth-century law of neutrality. 


Although these proposals for postwar organization impliedly presup- 
posed a union of all states, by 1945, when the Charter of the United Nations 
was drawn up, it was again becoming apparent that not all states might 
ultimately become Members. Nevertheless, the wording of Article 2 of 
the Charter seems to indicate that the views above set forth were con- 
sidered in the formulation of those sections dealing with enforcement ac- 
tions and peace preservation activities. Article 2(5) provides: 


All Members shall give the United Nations every assistance in any action 
it takes in accordance with the present Charter, and shall refrain from 
giving assistance to any state against which the United Nations is 
taking preventive or enforcement action. 


44 Editorial note, ‘‘The Present Position of Neutral States,’’ 1 Int. Law Quarterly 
(1947) 212. 

45 Brierly, The Outlook for International Law (1944), p. 93. 

4¢ Principle 8, ‘‘ The International Law of the Future—Postulates, Principles and Pro- 
posals,’’ this JoURNAL, Supp., Vol. 38 (1944), pp. 41 ff. 
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Article 2(6) provides: 


The Organization shall ensure that states which are not Members of 
the United Nations act in accordance with these Principles so far as 
may be necessary for the maintenance of international peace and 
security. 

The language used seems clearly to eliminate the possibility of neutrality 
for a Member, and, in fact, for a non-Member, too. International collective 
responsibility being at best a difficult policy to implement, however, these 
sections have been the subject of much controversy, particularly with 
respect to the binding effect of United Nations action on non-Member States, 
and, since Korea, even on Members. As in the case of the League, it ap- 
pears that neutrality is not quite a dead issue. 


a. Deliberation on the Charter 


The report of the Rapporteur of Subcommittee I/1/A of Committee I/1 
which considered Article 2 at San Francisco contains the following state- 
ment: 


The French Delegation proposed to add to paragraph 5 of Chapter 
II the following phrase which was conceived in the French text as 
follows: ‘‘Sans qu’un état puisse, pour s’y soustraire, invoquer un 
statut de neutralité.’’ The French Delegate explained that what he 
meant by ‘‘statut de neutralité’’ was that of permanent neutrality. 
From the discussion that ensued, it was understood in subcommittee 
that the statute of permanent neutrality is incompatible with the 
principles declared in paragraphs 5 and 6 of Chapter II, in that no 
state can avail itself of the statute of permanent neutrality to be freed 
from the obligations of the Charter. .. .* 


That report does not take the view generally that Article 2 (6) imposes 
precisely the same obligations on non-Members as on Members, although it 
does indicate that the committee felt that the United Nations could act 
so as to insure the effective co-operation of all states.** The committee 
dealing with legal problems (Committee IV/2) felt, however, with regard 
to these sections, that third parties could not ordinarily be bound.* Still 
another view was expressed on occasion at San Francisco, however, that 
all states without exception were bound on the theory that, since the 
Organization represented the authorized expression of the international 
legal community, it could ignore third parties;*°° in other words, the 


47 U.N.C.L.O. Doe. 739, I/1/A/19 (a), p. 6 (Vol. 6, p. 722). 

48‘*The vote was taken on the understanding that the association of the United 
Nations, representing the major expression of the international legal community, is 
entitled to act in a manner which will ensure the effective cooperation of non-Member 
states with it, so far as that is necessary for the maintenance of international peace 
and security.’’ Ibid. 

49 U.N.C.1.0. Doc. 933, IV/2/44 (2) (Vol. 13, p. 708). 

50 Belgian delegate, Summary Report of the 12th Meeting of Committee I/1, U.N.C.L.O. 
Doe. 810 (Vol. 6, p. 348). 
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Organization could in a sense originate general international law after the 
Charter was written. 

As for the text-writers, Professor Kelsen has stated that, in terms, the 

Organization is certainly authorized to ensure that non-Members act in 
conformity with Article 2.5% He says: 
As to the obligations stipulated by Article 2, paragraph 5... it 
makes the status of neutrality incompatible with membership in the 
Organization. If by Article 2, paragraph 6, the obligation of para- 
graph 5 is imposed also on non-Members, no non-Member state can, 
with reference to its duties of neutrality or its status of permanent 
neutralization refuse to give assistance to an enforcement action taken 
by the United Nations against a Member or non-Member State. 


He goes on to say, however, that: 


. . . from the point of view of existing international law, the attempt 
of the Charter to apply to states which are not contracting parties to 
it must be characterized as revolutionary ** 


and that such an attempt is not in conformity with international law as 
it existed at the time the Charter came into force.*® 

Professor Jessup also apparently believes that under traditional interna- 
tional law the Charter provisions would not bind a third state. He sug- 
gests, however, that third states 


would be politically alive to the possible consequences of action in 
defiance of the United Nations. The acceptance of the hypothesis of 
community interest would unite the practical and formally legal points 
of view... 


Of course, a strong United Nations is obviously essential to this position, 
for the League was not able to prevent such defiance of its decisions. 

An editorial note in the International Law Quarterly * states flatly that, 
although neutrality is not legally possible for Members, 


. . . (the) United Nations Charter can no more bind third parties 
than any other treaty. Hence it is clear that the one and only re- 
maining neutralized State, Switzerland, remains fully neutralized and 
her guarantors are still bound by their guarantee. 


J. A. Lalive, writing in the British Yearbook of International Law,** puts 
it less emphatically : 


51 Kelsen, The Law of the United Nations (1950), p. 107. 

52 Id. at pp. 109-110. This is apparently also the view of Goodrich and Hambro, 
Charter of the U.N., Commentary and Documents (1949), pp. 108-109. But cf. opinion 
of Belgian delegate, supra, footnote 50. 

53 Id. at pp. 708-709. 

54 Jessup, A Modern Law of Nations (1948), p. 168. 

55 ‘The Present Position of Neutral States,’’ 1 Int. Law Quarterly (1947) 212 at 214. 

56 Lalive, ‘‘International Organization and Neutrality,’’ 24 British Yearbook of 
Int. Law (1947) 72 at 85. 
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The maxim pacta tertiis nec nocent nec prosunt is indeed no longer 
as fully true to day as it was in the past. ... There is nevertheless 
room for doubt whether the Charter can lawfully be invoked against 
a non-member state. 


b. United Nations Practice 


The matter has been further discussed in the United Nations itself. For 
example, discussions concerning a proposed Declaration on the Rights and 
Duties of States provide evidence of opinions held with regard to the status 
of non-Members during an enforcement or preventive action. On Sep- 
tember 23, 1947, the General Assembly referred to the Sixth (Legal) 
Committee a draft declaration *’ on this subject submitted by Panama. 
Sections 19 and 20 of that draft provided as follows: 


19. Co-operation in the Prevention of Acts of Force. 

It is the duty of every State to afford the Community of States 
every kind of assistance in whatever action that community undertakes, 
and it should abstain from rendering assistance to any State against 
which the Community is conducting preventive or coercive action. 


20. It is the duty of every State to take, in co-operation with other 
States, the measures prescribed by the competent organs of the Com- 
munity of States in order to prevent or put down the use of force by 
a State in its relations with another State, or in the general interest.” 


The draft was thus made applicable to every state. 

In preliminary comments on these sections, the United Kingdom ex- 
pressed the opinion that the matters covered were regulated for Mem- 
bers by the Charter, and that detailed study would be needed to de- 
termine whether and to what extent they were part of general inter- 
national law applicable to non-Members as well.5® The Greek Government 
felt that these provisions were part of particular rather than general inter- 
national law and should be eliminated from the draft.°° The United States 
asserted that unless the international organization was made up of all 
states, such provisions might not be binding on all.* 


57 United Nations General Assembly, Doe. A/285. 

58 Preparatory Study Concerning a Draft Declaration on the Rights and Duties of 
States, U.N. Doc. A/CN. 4/2 (1948), pp. 37-38. 

59 United Kingdom Delegation to the U.N., letter of Aug. 24, 1948, id. at p. 92. 

60 ‘* Articles 19 and 20 ought not to appear in the proposed declaration, since the ob- 
ligations in question are established by particular international law (Charter of the 
United Nations) and not by general international law. The Greek Government thinks 
it inadvisable to include in the declaration principles which are laid down solely by 
particular international law, but are not recognized by general international law. In its 
opinion, a proclamation of such general scope as the declaration in question should be 
confined to principles which can be based on general international law or on generally 
accepted postulates.’’ Greek Government, letter of Sept. 4, 1947, id. at p. 115. 

61‘*The Charter of the United Nations creates an obligation on the part of Member 
States to assist when action is taken in accordance with the Charter. The proposed 
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The International Law Commission, to which the problem of a draft 
declaration was referred by the Sixth Committee, experienced difficulties 
in dealing with the effects of these provisions. Mr. Koretzky of the 
U.S.S.R. emphasized at one point that the General Assembly to which the 
draft declaration was to be submitted was not empowered to deal with 
others than States Members of the United Nations and that it was therefore 
illogical to make the declaration applicable to non-Members.®* He said 
at another time, however, that even though the United Nations was not yet 
universal, all peace-loving states could become Members and that an appeal, 
such as this declaration, could be addressed to all states.** Mr. Cérdova 
of Mexico made the significant comment that international law in general 
was not confined to Members and there was no reason why the declaration 
should be so limited.** But Mr. Spiropoulos of Greece felt that the 
Charter could not place obligations on non-Members, and could not, for 
example, create duties contrary to Swiss neutrality,® thus recognizing that 
third-state neutrality could exist. Professor Brierly of the United King- 
dom felt that these duties might go further than positive law permitted.* 
Mr. Hsu also believed that no justification in international law existed 
for placing these burdens on non-Members.** Judge Hudson of the United 
States expressed a somewhat different view in that, while he thought that 
states which were not Members of the United Nations could hardly be re- 
quired to assist the Organization in any action taken, it was quite permis- 
sible to request them to refrain from assisting states against which the 
Organization was taking preventive or enforcement action for the main- 
tenance of international peace and security.** 

Articles 19 and 20 of the Panama draft were ultimately incorporated 
in Article 10 of the Draft Declaration on Rights and Duties of States sub- 
mitted by the Commission to the Sixth Committee. That article provides 
that: 

Every State has the duty to refrain from giving assistance to any State 


which is acting in violation of Article 9, or against which the United 
Nations is taking preventive or enforcement action. (Italics added.) *° 


article is much broader. The obligation to assist would exist with respect to ‘whatever 
action’ the ‘Community of States’ undertakes. An organization of the entire com- 
munity of States is presupposed. States may not be willing to agree to ‘every kind 
of assistance in whatever action’ the unorganized ‘Community of States’ may take. 
...?? U.8. Department of State, letter of March 11, 1949, id. at pp. 208-209. 

62 International Law Commission, Summary Records, U.N. Doc. A/CN.4/SR.9 (Apr. 
25, 1949), p. 15. 

68 Ibid., U.N. Doc. A/CN.4/SR.15 (May 9, 1949), p. 7. (Italies added.) 

64 Ibid., U.N. Doc. A/CN.4/SR.9, p. 15. 

65 Ibid., U.N. Doc. A/CN.4/SR.15, pp. 3, 6. 66 Id. at p. 3. 

67 International Law Commission, Summary Records, U.N. Doc. A/CN.4/SR.20 (May 
13, 1949), pp. 6, 20. 68 Ibid., U.N. Doe. A/CN.4/SR.15, p. 7. 

69 Report of the International Law Commission, General Assembly, 4th Sess., Supp. 
10 (A/925), p. 8 (1949); this JournaL, Supp., Vol. 44 (1950), p. 17. 
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This article was adopted by the International Law Commission by a vote 
of 10 to 0 with 3 abstentions.” Mr. Kerno, the United Nations’ Assistant 
Secretary General, remarked that this article specially affirmed as a prin- 
ciple of general international law a principle already contained in the 
Charter.”* 

Back in the Sixth Committee the discussion was by no means more 
clear-cut. The Belgian representative stated that Article 10 was desirable 
but not the rule in international law, since to say that a non-Member was 
bound, would be to derogate from its independence and is consequently con- 
trary to international law.** The representatives of Mexico, Israel, China, 
India, The Netherlands and Australia,** among others, seemed to feel that 
Article 10 represented at best a desirable development but was not general 
international law. The representatives of other nations, among them 
Panama, Argentina, Canada (at least as far as Members were concerned), 
Chile, Turkey, Bolivia, and Brazil" leaned more to the view that the 
Draft Declaration expressed existing legal norms. Mr. Cohen, the United 
States’ representative, in commenting on the whole Declaration,” ex- 
pressed the opinion that it was impossible to tell what parts were law and 
which were only becoming law. In fact, Judge Hudson had voted against 
the Draft Declaration in the International Law Commission on the ground 
that one of the articles, Article 6, was not international law at the time of 
the vote, but no such statement was made by him about Article 10.7% In 
any event, each section of the Draft Declaration, as finally submitted to 
the General Assembly, begins with ‘‘Every State’’ and the International 
Law Commission has stated that: ‘‘It was felt that the Draft Declaration 
should . . . envisage all the sovereign States of the world and not only 
the Members of the United Nations.’’ ™ 

The Draft Declaration, of course, does not represent positive international 
law, but the fact that many states took the definite position that there 
was a duty binding on third states to refrain at least from aiding a state 
against which international action is taken does represent a divergence 
from the traditional concepts of international obligations and neutrality 
in an important aspect. Unfortunately, the General Assembly did not 
clarify the legal effect of the Declaration by its Resolution of December 


70 International Law Commission, Summary Records, U.N. Doc. A/CN.4/8R.20, p. 8. 

71 Ibid., U.N. Doe. A/CN.4/SR.19 (May 12, 1949), p. 2. 

72General Assembly, 4th Sess., Official Records, Sixth Committee, p. 175 (1949). 
Compare, however, supra, page 385 and footnote 50. 

73 Id. at pp. 181, 182, 185, 190, 205, 226. 

74 Id. at pp. 178, 199, 200, 215, 223, 225, 241. 

75 Id. at p. 166. 

76 International Law Commission, Summary Records, U.N. Doc. A/CN.4/SR.25 (June 1, 
1949), pp. 3, 6. 

77 Report of the International Law Commission, General Assembly, 4th Sess., Supp. 
10 (A/925), p. 9 (1949). 
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6, 1949," which merely noted the Declaration, deemed it a contribution 
towards the development of international law, and sent it to its Members 
for consideration and future development.”® 

Despite the changes in traditional concepts of neutrality suggested by 
the Charter and by United Nations’ discussions, even as to Members of 
the United Nations, the Charter itself leaves an area in which at least a 
type of non-belligerency can exist. Thus, a state not called on by the 
Security Council for assistance in an action undertaken for the maintenance 
of international peace and security under Article 48, would not be re- 
quired to participate directly in the action, although it logically could 
not claim traditional neutral rights or duties with regard to the action. 
Article 106, providing for joint action by the major Powers on behalf of 
the United Nations pending the military agreements called for by Article 
43, likewise does not close the door to non-participation by those states not 
consulted, although again old-style neutrality would seem to be legally 
out of the question for Members, pursuant to Article 2 (5). Measures 
taken in self-defense under Article 51, in the event that the Security 
Council fails to act, and action against former enemy states under Articles 
53 and 107, also would not impose obligations on Members, the reason in 
these latter instances being that the Organization does not control the ac- 
tion so that it is not a true ‘‘international action.’’ *° 

It would seem then, that in all true United Nations enforcement actions, 
even when non-participation may be possible, Members certainly are clearly 
bound by Article 2 (5) not to aid the state against which such an action 
is progressing and that the doctrine of neutral impartiality is limited for 
them by a right and usually a duty to aid in the action and by a duty 
not to hamper it. 


e. Korean Conflict 


In the course of the Korean conflict, the United States has supported the 
view that Members are legally bound to aid in the action and refrain from 
aiding the Communist forces.*t The position of the Soviet Union has 
consistently been that this conflict is merely an aggressive war being fought 


78 General Assembly, Doc. A/1220 (Dee. 7, 1949). 

79 See, generally, Kelsen, ‘‘The Draft Declaration on Rights and Duties of States,’’ 
this JouRNAL, Vol. 44 (1950), p. 259. 

80 On this distinction, see, generally, Lalive, ‘‘International Organization and Neu- 
trality,’’ loc. cit., p. 72. In considering the problem of the continuing existence of a 
status of neutrality, the only actions within the scope of this note are those carried out 
by the international force created under Art. 43 or by a force assembled by United 
Nations direction, under United Nations supervision and responsible to the United 
Nations, such as the army engaged in Korea (see infra, page 395) and possibly such a 
one as envisaged by the General Assembly in the ‘‘ Uniting for Peace’’ resolution 
(General Assembly, Doc. A/1481 (Nov. 4, 1950); this JournaL, Supp., Vol. 45 (1951), 

81 Security Council, Official Records, 485th Meeting (Aug. 10, 1950), p. 9. 
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by the United States and its friends so that there can be no question of a 
United Nations action, and the rules of war and neutrality would, of 
course, apply.*? Although some question thereon undoubtedly exists, the 
activities of the United Nations with regard to Korea appear to fall within 
the legitimate scope of actions envisaged by the Charter, and, in any event, 
the overwhelming majority of Members are behaving on the assumption 
that such activities are constitutional. 

Despite the terms of Article 2 (6) of the Charter, however, the early 
resolutions dealing with the Korean conflict mention only Members. The 
first resolution, calling for a cessation of hostilities and the withdrawal of 
the North Koreans, ran as follows: 


(The Security Council :) 

III. Calls upon all Members to render every assistance to the United 
Nations in the execution of this resolution and to refrain from giving 
assistance to the North Korean authorities. (Italics added.) ** 


The second resolution: 


Recommends that the Members of the United Nations furnish such 
assistance to the Republic of Korea as may be necessary to repel the 
armed attack and to restore international peace and security in the 
area. (Italics added.) * 


Additionally the General Assembly resolution ‘‘Uniting for Peace,’’ 
adopted on November 3, 1950, calls only upon Member States for co-opera- 
tion.®° 

Some proposed resolutions have sought to embrace a wider scope. Of 
course, the position of Communist China complicates any such attempt, 
since China is a Member of the United Nations and the Communist Chinese 
government is not the Chinese Government represented in the United 
Nations. Various attempts have therefore been made to include states 
which were not fully recognized as Members. The Draft Resolution, 
**Peace Through Deeds,’’ for example, used the terms ‘‘all Governments’’ 
and ‘‘every nation.’’** Another resolution proposed by the United States 
and others in the Security Council 


Calls upon all States and authorities . . . to refrain from assisting 
or encouraging the North Korean authorities, to prevent their na- 
tionals or individuals or units of their armed forces from giving as- 
sistance to North Korean forces . . . (Italics added.) * 


82 #.g., Statement of Y. Malik, ibid., 497th Meeting (Sept. 7, 1950), p. 9. 

88 Security Council, Doe. 8/1501, June 25, 1950. 

84 Ibid., Doc. 8/1511, June 27, 1950. 

85 General Assembly, Doc. A/1481 (Nov. 4, 1950). E.g., ‘‘15. Urges Member States 
to respect fully, and to intensify, joint action, in co-operation with the United 
Nations. .. .’’ 

86 General Assembly, First Committee, Doe. A/C.1/597/Rev. 1, Oct. 28, 1950. 
87 Security Council, Doe. 8/1894, Nov. 10, 1950. 
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However, since this last draft resolution is directed at Communist China, 
its value as indicating a legal position is weakened. It should be noted too 
that the Collective Measures Committee of the General Assembly has sug- 
gested that when the Security Council or the Assembly asks contributions 
to collective action for the maintenance of peace, the request ‘‘should be 
addressed as widely as possible to States which are not Members of the 
Organization.’’ 

The reactions of various states to the Korean action have also been in- 
teresting in the light of Article 2 of the Charter. As in the League action, 
at least one non-Member announced support for the United Nations at an 
early date.*® The traditional neutral, Switzerland, expected to maintain 
its neutrality.°° Although by July 4, 1950, forty-two nations had approved 
the steps taken,** several Members in the Arab League insisted that they 
would not participate, despite the statement of the late ruler of Trans- 
Jordan that ‘‘there is no such thing as neutrality.’’°? By November 14, 
1951, at least 26 Members and two non-Members were actively participating 
in furnishing, or had offered to furnish, ground troops, naval vessels, air 
force units and/or medical or other services to the military aspects of the 
action in Korea.** Additionally, 43 nations, including Members and non- 
Members, have offered contributions to the action in the form of goods, 
medical supplies and/or money.” 

It is also of interest, on the other hand, that the Chinese Communists 
have insisted that neutral rights still exist, that the Chinese troops in- 
volved are all volunteers, and that the Communist government is under no 
obligation to prevent their crossing the frontier under Article 5 of the 


88 Report of the Collective Measures Committee, General Assembly, Official Records, 
6th Sess., Supp. No. 13 (A/1891), 1951. In this report the Committee also proposed 
that in applying economic and political collective measures against an aggressor, every 
State, Member or non-Member should participate. Id. at pp. 11, 12, 13, 14, 21 (italics 
added). 

89 Statement by the Italian Ambassador to the United States, A. Tarchiani: ‘‘In 
spite of not being a Member, we thought it appropriate to say immediately that the 
United States in their action fulfilling the decision of the United Nations for Korea 
has the full solidarity of the Italian nation.’’ N. Y. Times, July 2, 1950, p. 3, col. 2. 

90 Ibid., July 9, 1950, p. 18, col. 1. 91 Ibid., July 4, 1950, p. 1, col. 7. 

92 Ibid., July 6, 1950, p. 12, col. 7. The Arab League attitude was apparently dic- 
tated by resentment against United Nations’ handling of the Palestine question and 
does not necessarily indicate a legal position by these states that they could not be bound. 
Lebanon announced support on July 7, however (N. Y. Times, July 8, 1950, p. 4, col. 1), 
and Egypt gave limited support on July 11, although indicating that it would maintain 
a ‘‘neutral’’ position (tbid., July 12, 1950, p. 13, col. 3). 

93 See U. N. Doc. A/1822, June 25, 1951, and Additions 1 through 9, and Report of 
the United Nations Commission for the Unification and Rehabilitation of Korea, Gen- 
eral Assembly, Official Records, 6th Sess., Supp. No. 12 (A/1881), 1951, Annex VIII; 
see also N. Y. Times, Oct. 26, 1951, p. 2, col. 7. 

94 Report of the Collective Measures Committee (cited supra, note 88), p. 46. 
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Hague Convention of 1907.°° The rules to which such statements relate, 
however, can logically no longer be given full effect by a Member of the 
United Nations bound by Article 2 (5) in the face of a properly consti- 
tuted United Nations action.*® 

By the end of 1950, it had become obvious that Chinese Communist in- 
tervention in Korea was of a very substantial nature and a resolution was 
introduced in the General Assembly naming Communist China as an ag- 
gressor.** This resolution reads in part: 


The General Assembly .. . 


4, Calls upon all States and authorities to continue to lend every as- 
sistance to the United Nations’ action in Korea. 


5. Calls upon all States and authorities to refrain from giving any 
assistance to the aggressors in Korea. 


The language used is consonant with the terms of Article 2 (6) of the 
Charter, but, since General Assembly resolutions are recommendations *° 
rather than orders, they do not have the same force as would commands of 
the Security Council.*°® To implement this resolution, the General As- 
sembly, at the suggestion of the Additional Measures Committee, adopted 
a resolution **° in the following terms: 


The General Assembly .. . 


1. Recommends that every State 
(a) Apply an embargo on the shipment to areas under the control 
of the Central People’s Government of the People’s Republic of 
China and of the North Korean authorities of arms, ammunition 
and implements of war, atomic energy materials, petroleum . 


The resolution states specifically that it is only a recommendation.*™ 
Nevertheless, by December 12, 1951, 40 Members reported full compliance 


%5 Letter of Nov. 11, 1950, from the Chinese People’s Republic, Security Council 
Doc. 8/1902, p. 3 (Nov. 15, 1950); statements by A. Vyshinsky, N. Y. Times, Nov. 8, 
1950 (p. 32, col. 4), Dee. 7, 1950 (p. 3, col. 5); Dee. 10, 1950 (p. 6, col. 1). Im cease- 
fire negotiations, Chinese officers present have been denominated representatives of 
Chinese volunteer forces. 

%6 As has been pointed out, the position of the Chinese Government is of course com- 
plicated by the fact that the government in control of China proper is not the govern- 
ment representing China in the United Nations. 

*7 U.N. Doe. A/1771, Feb. 1, 1951. 

98 See, for example, statement by Egyptian representative, Committee on Collective 
Measures, U.N. Doc. A/AC.43/SR.1, p. 6. 

%9 This resolution has also been attacked as illegal by Communist China (U.N. Doe. 
A/1782, Feb. 23, 1951), and by the Soviet Union (U.N. Doc. A/1808, May 29, 1951). 

100 U.N. Doc. A/1805, May 21, 1951 (italics added). 

101 The resolution has also been attacked as illegal by the Soviet Union (U.N. Doe. 
A/1808, May 29, 1951) and the Soviet satellites (U.N. Docs. A/1811, June 1, 1951 
(Poland); A/1813, June 4, 1951 (Czechoslovakia); A/1818, June 12, 1951 (Byelo- 
russia) ; A/1819, June 12, 1951 (Ukraine) ). 
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with its provisions and 6 non-Members had also agreed to obey its terms.’ 
It should be noted that compliance was promised by several states which 
had opposed or held aloof from earlier United Nations action in Korea.*” 
The practice and experience of the United Nations therefore indicate both 
the necessity for limitations on traditional concepts of neutrality and, in 
some measure, the extent to which nations are currently willing to abandon 
these concepts in order to assure effective international action in the in- 
terest of world peace. 

If the United Nations is to succeed as a peace enforcement agency, it 
needs strength where the League was weak. The will of the overwhelming 
number of states of the world to stamp out a threat to the peace must not 
be thwarted by the act of one or more nations, whether Members or not, 
if any consistent effect is to be given to the rule of law in international 
affairs. Although the existence of neutrals has been justified on the 
ground of experience—that they serve as mediators, listening-posts and 
moral examples—such a position does not seem necessary where the unified 
forces of the world are acting to enforce the rule of law and to prevent or 
punish aggression. In the present state of international relations, however, 
where the United Nations does not necessarily command the power of all 
of its Members in an action, there may still be such a réle for nations not 
fully engaged, as the Korean experience seems to indicate.’ 


102 Members complying: Australia, Belgium, Brazil, Canada, Chile, China, Colombia, 
Cuba, Denmark, El Salvador, Ethiopia, France, Greece, Haiti, Honduras, Iceland, 
Indonesia, Iran, Iraq, Israel, Lebanon, Luxembourg, Mexico, Netherlands, New Zealand, 
Norway, Pakistan, Paraguay, Peru, Philippines, Sweden, Thailand, Turkey, Union of 
South Africa, United Kingdom, United States of America, Uruguay, Venezuela, Yemen, 
Yugoslavia. 

Non-Members complying: Federal Republic of Germany, Italy, Japan, Laos, Spain, 
Viet Nam. 

Ecuador, Panama, Austria, Finland, and Jordan merely acknowledged the resolution. 
The Soviet Union and the Soviet satellites believe the resolution to be illegal. See 
supra, footnote 101 (Albania, Hungary and Rumania agreed with this position). 

Burma and India abstained on the yote on the resolution. Both report no trade with 
China in the banned items (as does Cambodia) but neither seems very cordial to the 
embargo. See Reports from Governments on Measures taken in accordance with General 
Assembly Res. 500 (V), U.N. Does. A/1841, July 12, 1951; A/1841, Add. 1, July 25, 
1951; A/1841, Add. 2, Aug. 9, 1951; A/1841, Add. 3, Sept. 28, 1951; A/1841, Add. 4, 
Oct. 23, 1951; A/1841, Add. 5, Dee. 12, 1951. 

103 Supra, footnote 92. 

104 On Dec. 2, 1951, the Communist negotiators for a cease-fire in Korea suggested 
that ‘‘neutrals’’ be used to police the proposed armistice (N. Y. Times, Dec. 3, 1951, 
p. 1, col. 8). On Dee. 5, they named Poland and Czechoslovakia as ‘‘neutrals’’ of their 
choice and conceded that Denmark, Sweden and Switzerland might be considered ‘‘neu- 
trals’’ (ibid., Dec. 6, 1951, p. 1, col. 1). All except Switzerland are U.N. Members and 
Denmark and Sweden have contributed a hospital ship and a military hospital to the 
action. On Dee. 11, the U.N. negotiators accepted ‘‘neutral’’ control (ibid., Dec. 12, 
1951, p. 1, col. 8) and the United States, on Dec. 15, notified Switzerland, Sweden and 
Norway (rather than Denmark) that they would be acceptable to the U.N. Command, 
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The actual experience of the United Nations indicates, then, that the 
status of neutrality still exists (for Switzerland, for example), subject to 
ever increasing pressures and, at least in theory, to a diminution of rights.’ 
However, such a status, in the full traditional sense, is not legally tenable 
for Members of the United Nations in the course of a unified action. The 
status of non-participant exists but is subject at least to a duty not to 
assist a state against which international action is being taken. The actual 
position of neutrals has been on the decline in the over-all picture since the 
first World War, and, if the United Nations grows stronger, must continue 
to decline. Where the international police force is operating, it will un- 


though they were referred to as ‘‘non-belligerent’’ rather than ‘‘neutral’’ (ibid., Dee. 
15, 1951, p. 2, col. 4). 

The more recent plans evolved by the U.N. Command and the Communist forces for 
a truce also depend on the use of ‘‘neutral’’ states. In April, 1953, the U.N. proposed 
a nation such as Switzerland to take custody of prisoners refusing repatriation (ibid., 
April 15, 1953, p. 1, col. 7), but the Communists rejected, Switzerland as not a ‘‘real 
neutral’’ since it had been earlier nominated by the ‘‘ Allies’’ as one of the countries 
to supervise an armistice (ibid., April 27, 1953, p. 1, col. 8). On May 2, the Com- 
munists listed India, Pakistan, Burma and Indonesia as Asian nations considered ‘‘neu- 
tral’’ in the Korean war (all being U.N. Members) and said that Switzerland, Sweden, 
Poland and Czechoslovakia were still considered neutral too (ibid., May 2, 1953, p. 1, 
col. 8). On May 4, the U.N. Command asked for the acceptance of Pakistan ‘‘as the 
neutral nation,’’ and insisted again on turning the captives over to the custody of a 
‘‘neutral’’ in Korea rather than moving them to the neutral nation (ibid., May 4, 1953, 
p. 1, col. 8, and May 5, 1953, p. 1, col. 8; see id., p. 3, col. 1, for the views of the Asian 
nations). On May 7, the Communists proposed that a 5-nation ‘‘neutral’’ repatriation 
commission consisting of Czechoslovakia, Poland, Switzerland, Sweden and India take 
custody in Korea of prisoners who refuse to go home (ibid., May 7, 1953, p. 1, col. 8), 
and on May 13, the U.N. Command sharply revised the Communist plan but accepted 
the 5-nation commission, calling it a ‘‘prisoner of. war repatriation commission’’ and 
not referring to the nations as ‘‘neutrals’’ (ibid., May 14, 1953, p. 4, col. 2 ff.) It was 
also insisted that India alone should send troops to Korea and should have operational 
control of all detention forces. This proposal was termed ‘‘absolutely unacceptable’’ 
by the Communists (ibid., p. 4, col. 6), but on June 8 an agreement along these lines 
was arrived at (Department of State Bulletin, Vol. 28, No. 730, p. 866.) 

The action of the U.N. Command in this matter is obviously one of expediency and 
does not detract from the arguments above presented. If the employment of the 
services of certain Powers can bring the conflict to an honorable conclusion, it might 
well prove a wise policy for the U.N. Command—no precedent is necessarily involved, 
since this is not in fact a full action by the ‘‘ unified forces of the world’’ (as indicated 
by the earlier Communist suggestion that the Soviet Union serve as a ‘‘neutral’’ too). 
It is unfortunate, however, that the U.N. has used the term ‘‘neutral’’ for non-par- 
ticipants without making clear that, certainly for Members, old-style neutrality could 
not be considered as consonant with Charter obligations. 

105 Their persistence is recognized in the four conventions signed on behalf of most 
of the world’s nations at Geneva on Aug. 12, 1949, each of which makes numerous 
references to ‘‘neutrals’’ and ‘‘neutral Powers’’; e.g., Condition of the Wounded in 
the Field, Arts. 4, 43; Condition of the Wounded at Sea, Arts. 5, 32; Protection of 
Civilians, Arts. 4, 11; Treatment of Prisoners of War, Arts, 10, 110, 111, U. 8. De- 
partment of State Publication No. 3938 (1950). See also footnote 104, above. 
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doubtedly be illegal, for example, for even a non-Member to insist on such 
a right and duty as that requiring it to fire upon international aircraft 
flying over its territory, as the Swiss considered it their duty in two world 
wars.’ New problems will have to be faced, such as the defining of true 
international crimes and the duties of states, Members and others, to appre- 
hend and even try international criminals.‘ The closer the international 
organization approaches to universality, the greater will be the pressure to 
prevent interference with its decisions and the less possible will it be to 
maintain the traditional position of neutral or even non-participant. Even 
at present, however, the legal basis for the elimination of such positions 
exists; the difficulty, as the Korean conflict indicates, is political, not 
theoretical. 


106 Grob, The Relativity of War and Peace (1949), p. 165; supported by Jessup, 
‘*TInternational Law of the Air: Neutral Rights and Duties,’’ Proceedings, American 
Society of International Law, 1938, p. 86 at p. 89. 

107 See, e.g., Eagleton, ‘‘Punishment of War Criminals by the United Nations,’’ 
this JournaL, Vol. 37 (1943), pp. 495 ff. 
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EDMUND BURKE AND THE LAW OF NATIONS 


By Perer J. STANLIS 


Assistant Professor of English, University of Detroit 


It is generally agreed that the modern origins of the law of nations 
are to be found in two great early seventeenth-century works, Suarez’ 
Tractatus de legibus ac deo legislatore (1612) and Grotius’ De jure belli 
et pacts (1625). Among their contemporaries, Suarez and Grotius were 
moderate and mediating men, and they were therefore particularly aware 
that the basic problems of international diplomacy—the just causes and 
conduct of war, treatment of prisoners, acquisition of sovereignty and 
booty through conquest, neutrality or intervention, maritime law, treaties, 
ete., had become profoundly complicated by the growth of a conscious 
and extreme political nationalism. Their main problem was to determine 
to what extent international law was derived respectively from the uni- 
versal jus naturale and eo from the various prescriptive jus gentium 
of each particular nation. “It was generally taken for granted that natural 


law, as a universal and eternal ethical norm, applied equally and simul- 
taneously to all inter-national and intra-national relations. Suarez pointed 


out that when men became separated into corporate nations, natural law 
as the moral basis of international justice never could be applied directly 
and in the abstract, but always indirectly, through the just claims of the 
supplementary and various civil laws, customs, conventions, institutions 
and historical circumstances of each nation. Natural law was thus con- 
ceived as the perpetual arbitrator between international and constitutional 
law. Unfortunately, in their attempt to make nationalism and inter- 
national relations harmonize with natural law, Suarez and Grotius were 
ambiguous in using the term ‘‘law of nations.’’ Sometimes it meant the 
particular adaptation of natural law to the internal government of par- 
ticular states, i.e., constitutional law. But since one nation has no legal 
or moral right to legislate for any other, and every nation has the moral 


1 Hobbes, with his theory that nations are related to each other as individuals in his 
hypothetical ‘‘state of nature,’’ was the one great exception to this assumption. AlI- 
though Hobbes used the language of ‘‘ Natural Law,’’ his theory of international law 
is purely contractual, expedient, secular and utilitarian. By contending that inter- 
national law derived primarily from national civil laws and self-interest, Pufendorf 
arrived through different means at a theory almost identical with that of Hobbes. 

2** Apparently following Suarez, Grotius derives the law of international relations 
primarily from the law of nature, and secondarily from the jus gentiwm by which the 
law of nature is supplemented.’’ Arthur Nussbaum, A Concise History of the Law of 
Nations (New York, 1947), p. 104. 
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obligation to protect its citizens against any nation which would destroy 
their corporate sovereignty, there must be a law beyond national constitu- 
tional laws to which all nations may appeal in safeguarding their moral 
right to independent existence. Properly speaking, this is the natural 
law, the normative moral code to which all nations, like all individuals, 
should adhere. But the application of the moral law to the external legal 
and political relations between nations, 7.e., international law, was also 
called the ‘‘law of nations.’’* From Suarez and Grotius to Burke, in 
varying degrees all thinkers on international law continued to use ‘‘law 
of nations’’ in this loose and ambiguous manner. 

Blackstone and Bolingbroke reveal, respectively, that the international 
and constitutional conceptions of law, as logical derivatives of natural law, 
were fully understood and accepted during Burke’s time: 


As it is impossible for the whole race of mankind to be united in one 
great society, they must necessarily divide into many, and form sepa- 
rate states, commonwealths, and nations, entirely independent of each 
other, and yet liable to a mutual intercourse. Hence arises a law 
to regulate this mutual intercourse, called ‘‘the law of nations,’’ 
which, as none of these states will acknowledge a superiority in the 
other, cannot be dictated by any, but depends entirely upon the rules 
of natural law.* 


As supreme Lord over all His works, His general Providence regards 
immediately the great commonwealth of mankind, but then, as supreme 
Lord likewise, His authority gives a sanction to the particular bodies 
of law which are made under it. The law of nature is the law of all 
His subjects: the constitutions of particular governments are like the 
by-laws of cities, or the appropriated customs of provinces. It fol- 
lows, therefore, that he who breaks the law of his country resists the 
ordinance of God, that is, the law of his nature.® 


Burke’s predecessors and contemporaries not only distinguished clearly 
between an international and constitutional conception of the law of na- 
tions, but like Burke himself, they regarded both conceptions not as con- 
trary to, but as necessary derivative parts of, natural law. We have now 


8 For the dual use of ‘‘law of nations’’ in the works of Suarez and Grotius, see 
Nussbaum, op. cit., pp. 64-72, 92-112. The international conception was generally 
stressed. 

4 Blackstone, Commentaries (Chitty ed., New York, 1832), Vol. I, p. 29. 

5 Henry St. John Bolingbroke, ‘‘ The Idea of a Patriot King,’’ Works (Philadelphia, 
1841), Vol. II, p. 379. The last sentence indicates how Bolingbroke, as a patriot, Deist 
and logician, could appeal to the natural law yet invert the whole moral basis of political 
sovereignty. Bolingbroke made not merely constitutional law, but civil conventions, 
statutory laws and even the arbitrary decrees of his ‘‘ patriot king’’ the ultimate basis 
of just rule. Like Burke he used the vocabulary of natural law, but he arrived at a 
Hobbist theory of sovereignty, of will over law, which completely contradicted Burke. 
For the vital differences in their conceptions of natural law, see Eldon M. Talley, The 
Concept of Natural Law in the Thought of Bolingbroke and Burke (M.A. thesis, Ford- 
ham University, 1948). 

6 Even statutory laws were derived from natural law: ‘‘ All civil laws . . . either pre- 
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to see how Burke assumed these two conceptions of the law of nations as 
part of his philosophy of history and politics, and how he applied them to 
the great international conflicts brought on by the American and French 
revolutions. 


I 


One of the greatest errors of omission in Burkean scholarship has been 
the failure to consider the vital position of the law of nations in his po- 
litical philosophy. This law explains why Burke accepted so completely 
the principle of man’s diversity resulting from historical growth, why he 
always gave paramount consideration to men’s infinite circumstances, yet 
based his political philosophy upon natural law.’ The cardinal importance 
Burke gave to various national circumstances is contained in his principle 
of prudence, and since Burke considered nations not as physical or geo- 
graphical arrangements but as moral essences, for him historical diversity 
was not something merely empirical, but a vital moral fact which required 
that the universal natural law should be applied through various social 
institutions and forms of government. Burke never regarded natural 
law merely as an abstract moral code, immediately perceived by private 
reason, but as the most imperative law of the spiritual side of man’s 
common nature, permeating every good act of individuals, civil institutions, 
races and nations. Even more than Montesquieu, his master and teacher 
on this point, Burke realized that man’s common nature is infinitely modi- 
fied by climate, geography, history, religion, nationality and race, by in- 
stitutions, customs, manners and habits, by all the civil circumstances of 
times, places and occasions, which cut across and qualify but do not impair 
the different means by which the natural law is best fulfilled. With all 
their differences, men in any given nation had their citizenship in common, 
and all were bound in their civil capacity to obey the moral law, so that 
as citizens (not as men in the abstract), they could best live according to 
the spirit of natural law indirectly, by acknowledging the intermediary 
de jure sovereignty of their own state, and each state in turn, in its inter- 
course with other states, was obliged to subordinate its self-interest to the 
superior reason in the moral law. Thus the individual finds his proper 
place in his nation, much as his nation in its turn fulfills its destiny in the 
evolving life of civilized humanity, so that individuals and nations are 
mutually bound to each other, and both with the natural law, reflecting at 
every point the spirit of the God-given moral law, repeating this arrange- 


suppose or include the chief heads of the Law of Nature .. . neither are these in the 
least injured or impaired by the particular ordinances, which each commonwealth finds 
a necessity of superadding, for its separate interest and benefit.’’ Pufendorf, Of the 
Laws of Nature and Nations (Oxford, 1703), p. 106. 

7 For proof that Burke was an exponent of natural law in politics, see this writer’s 
Ph.D. thesis, Burke’s Politics and the Law of Nature (University of Michigan, 1951). 
Professor Ross Hoffman of Fordham University was the first modern scholar to point 
out and emphasize the paramount position of natural law in Burke’s political thought. 
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ment, under a great diversity of forms, throughout the order of the civil 
universe. 

Burke is certainly in the tradition of Suarez and Grotius, and of all 
political philosophers who had said that the law of nations, in both senses, 
is derived from natural law. , On international law, however, he assumed 
a new, hypothetical, transitional law between the universal natural law and 
the particular constitutions of particular states—a law of nations which 
applies distinctly to what he calls ‘‘the Commonwealth of Europe.’’ Burke 
certainly believed that the moral law applies equally in India and in Eng- 
land; he admitted that Hastings had brought disgrace upon Britain’s honor 
by violating the law of nations in Asia,® and he stated that Cheyt Sing, in 
refusing to pay tribute to Hastings, ‘‘was justifiable upon every principle 
of the laws of nations, nature, and morality.’’® But in dealing with 
international European politics, the laws and fate of the whole civilized 
world were sometimes too grand and hypothetical an object for Burke’s 
practical consideration; he wilfully restricted himself, in using the term 
‘‘law of nations,’’ to the chief elements in the laws common to Europe, 
the ‘‘similitude throughout Europe of religion, laws and manners,’’?° to 
which all European nations are bound. According to Burke the religion, 
laws and manners of Europe consisted respectively of three closely fused 
elements—Christianity, the modified remnants of Roman civil law, and the 
customs of the Germanic tribes that overran the Roman Empire: 


The writers on public law have often called this aggregate of nations 
a commonwealth.* They had reason. It is virtually one great state 
having the same basis of general law, with some diversity of provincial 
customs and local establishments. The nations of Europe have had 
the very same Christian religion, agreeing in the fundamental parts, 
varying a little in the ceremonies and in the subordinate doctrines. 
The whole of the polity and economy of every country in Europe has 
been derived from the same sources. It was drawn from the old 
Germanic or Gothic customary, from the feudal institutions which 
must be considered as an emanation from that customary; and the 
whole has been im»roved and digested into system and discipline by 
the Roman law. From hence arose the several orders . . . which are 
called states . . . in every European country." 


In considering the individual differences and circumstances of mankind 
at large, India excepted, this common law of the European commonwealth 


8 See Speeches, Vol. III, pp. 217-218; Vol. IV, p. 476. All references to Burke’s 
speeches are from the London, 1816, four-volume edition. 

9 Speeches, Vol. IV, p. 480. 

10 Regicide Peace, p. 214. All quotations of individual works are from the Bohn 
edition of Burke’s Works (London, 1854, 6 vols.). 

*To verify Burke’s point, see, for example, Pufendorf, op. cit., p. 106. 

11 Regicide Peace, p. 214. The idea of the ‘‘Commonwealth of Europe’’ occurs fre- 
quently in this work. See pp. 203, 206, 215, 219, 233, 244, 253-254, 323-324, 364, 
373 and 433. 
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is the broadest frame of reference Burke ever made. It is the first qualifi- 
cation of natural law that leads finally to his principle of political 
prudence. It is to this vast and complicated ancient Roman-Christian- 
Germanic civilization, whose ‘‘common inheritance’’ transcends the claims 
of any of its national or religious parts, that Burke refers, even more than 
to natural law itself, when he attacks European nations that violate the 
international law of nations. 

During the intense nationalism of the Renaissance it became obvious 
that national self-interest and colonial ambition could lead legislators to 
justify violations of natural law by appeals to the constitutional law of 
naticns. According to Sir James Mackintosh this inversion of the moral 
law by political self-interest continued until late in the seventeenth cen- 
tury: ‘‘Puffendorf . . . restored natural law to that superiority which be- 
longed to it, and with great propriety treated the law of nations as only 
one main branch of the parent stock.’’'* It is probable that before reading 
Pufendorf, Mackintosh had learned the ‘‘proper’’ relationship of the law 
of nations to natural law from Burke, who converted him in 1796 from 
his revolutionary interpretation of international law.’* We shall now see 
that all of Burke’s previous discussions of the law of nations in American 
and French affairs show clearly that he regarded it as derivative from 
natural law. 

With Burke no political claim could transcend the imperative and norma- 
tive ethics of natural law, and his impartiality in applying this rule in 


judging man’s behavior is proved in the fact that until 1790 he was more 
i oe of the arbitrary acts of his own country than those of any 


other. /In 1777, while discussing the American rebellion, Burke pointed 
out that traditionally only nations which are recognized as already legally 
established have any moral claim, under the broadest conception of the 
law of nations, to make international treaties and war. He lamented that 
the King’s treating the colonists as outlaws and rebels, rather than as 
citizens dissenting from arbitrary rule, made it impossible to settle differ- 
ences under Britain’s constitution, and put the colonists in possession of 
the law of nations: 
Whenever a rebellion really and truly exists . . . government has not 
entered into . . . military conventions; but has ever declined all inter- 
mediate treaty which should put rebels in possession of the law of 
nations with regard to war.** 


In February, 1778, Burke told Parliament that Britain’s plan to use 
Indians and to excite rebellion among the Negro slaves in America violated 
international law: ‘‘He insisted that the proclamation for that purpose 


12 Mackintosh, A Discourse on the Law of Nature and Nations (London, 1799), p. 21. 
See also pp. 4, 17 and 35. 

18 See William Hazlitt, The Spirit of the Age, p. 100; Laurence Correspondence, pp. 
106-107. 14 A Letter to the Sheriffs of Bristol, p. 6. 
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was directly contrary to the common statute law of this country, as well 
as to the general law of nations.’’** In December, 1779, Burke contended 
that both the American colonies and France were within their moral and 
legal rights in forming a political and military alliance: 
Mr. Burke entered into an ample investigation of the propriety of 
America joining with France, and contended, that in all ages and in 
all countries, it was perfectly natural for revolted subjects to form an 
alliance with that power known to be most inimical to the state, from 
whose supremacy they had withdrawn, and to whom the destruction of 
the interest of the former parent state was obviously a matter of de- 
sirable advantage.*® 
In this passage, reported as indirect discourse, it is noteworthy that Burke’s 
contention that the alliance was ‘‘natural’’ rested on an appeal to legal 
precedents among nations, and that the utility or ‘‘desirable advantage”’ 
to the allies of destroying Britain’s power in America was not the basis 
for determining political policies, as so many of Burke’s critics have claimed, 
but rather a political by-product of following a legitimate self-interest un- 
der the moral law. 

Burke’s most severe attack on Britain’s violations of the law of nations 
occurred in a speech on May 14, 1781, in his ‘‘Inquiry into the seizure 
of private property in St. Eustatius.’’ At a time when Britain and Hol- 
land were not officially at war, and Holland, as a member of the League 
of Armed Neutrality, followed Grotius’ principle that neutral ships have 
free access to world trade, this tiny West Indies Dutch island was seized 
by Britain’s Admiral Rodney and General Vaughan, and in the name of 
the Crown all the private property of every American, Jewish, Dutch and 
even British resident and merchant was confiscated. Burke attacked this 
confiscation as ‘‘a most unjustifiable, outrageous, and unprincipled viola- 
tion of the law of nations.’’*” He considered the confiscation of the prop- 
erty of the Jews particularly unjust, because these unfortunate people had 
no nation to which they could look for material compensation or moral 
redress.** In the course of his speech, as reported by the Commons’ clerk, 
Burke contended that the rules of war and conquest among civilized na- 
tions rest on the law of nations, which is derived from the divine natural 
law: 


15 Speeches, Vol. I, p. 398. Burke insisted that the Indians’ method of warfare was 
utterly lawless and uncivilized, and that Britain was bound by the rules of war which 
governed all civilized nations. 16 Ibid., p. 414. 

17 Speeches, Vol. II, p. 248. For Burke’s second account of the St. Eustatius affair, 
see Annual Register (1781), pp. 101-106. The universal confiscation of private 
property, wrote Burke, ‘‘drew upon us... the odium of all Europe.’’ (p. 105.) 
William Lecky said that the events and treachery that followed the capture of St. 
Eustatius ‘‘ought to bring a blush to the cheek of every English historian.’’ For his 
account, see A History of England in the Eighteenth Century, Vol. IV, pp. 179-182. 

18 Ibid., pp. 249-255. 
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Mr. Burke entered largely into the investigation of that right which 
a conqueror attains to the property of the vanquished by the law of 
nations. ... He declared that the general confiscation of the private 
property found upon the island was contrary to the law of nations, 
and to that system of war which civilized states had of late, by their 
consent and practice, thought proper to introduce. Perhaps it might 
be said, there was no positive law of nations, no general established 
laws framed and settled by acts in which every nation had a voice. 
There was not indeed any law of nations established like the laws of 
Britain in black letter, by statute and record; but there was a law of 
nations as firm, as clear, as manifest, as obligatory, as indispensable. 
. . . “There were certain limited and defined rights of war recognized 
by civilized states, and practiced in enlightened Europe. ... They 
were established by reason, in which they had their origin; . . . by 
the convention of parties; . . . by the authorities of writers, who took 
the laws and maxims not from their own inventions and ideas, but 
from the consent and sense of ages; and lastly, from the evidence of 
precedent. Mr. Burke went largely into this description and proof 
of the rights of civilized war. ... He said ‘‘that a king conquered 
to acquire dominion, not plunder; that a state does not go to war with 
individuals, but with a state; and in conquest, does not take possession 
of private property.’’... By this maxim the calamities of war are 
mitigated. . . . , This law, therefore, directs that the property of in- 
dividuals, in a territory surrendering at discretion, is not only to be 
spared, but to be secured. . . . “When men surrender, they are en- 
titled to protection. There is a virtual compact in conquest, by which 
protection arises out of, and accompanies, allegiance. Can the King 
of Great Britain seize upon the property of his subjects at his will and 


pleasure? No: nor can he in the instant of conquest seize on the 
goods and effects of the conquered. ... Every monarch, however 
despotic, is bound down by the very essence of his tenure, to observe 
this obligation. . . . The king who should receive the surrender of a 
people, thereby admitting them within the pale of his government, and 
afterwards strip them of their property, must, in so doing, forfeit 


his royal authority, and be considered only as a robber. . This 
is a principle inspired by the Divine Author of all good; it is felt in 
the heart; it is recognized by reason; it is established by consent. .. . 
By the convention of parties, this law of nations was established and 


confirmed.*® 


19 Ibid., pp. 256-258. See also pp. 259-269, 313-328. Written authorities were for 
Burke the least binding evidence of the law of nations: ‘‘As to the authority of books, 
he thought them the weakest part of the argument, although they had collected the 
wisdom of ages, and had connected it with their authors’ sagacity, judgment and sense. 
He quoted Vattel as being the latest and best, and whose testimony he preferred; be- 
cause being a modern writer, he expressed the sense of the day in which we live.’’ Jbid., 
p. 259. Although Burke quoted Vattel more than any other writer on international law, 
actually his conception of the law of nations is far more consciously connected with 
natural law. Twenty-three years before Burke condemned Britain’s behavior at St. 
Eustatius, he had attacked Frederick of Prussia for pillaging the private property of 
the conquered Saxons: ‘‘When a country is entirely possessed by any power, and 
claimed as a conquest, the rights of war seem to cease, and the people have a claim 
to be governed in such a manner as becomes a just prince.’’ Annual Register (1758), 


p. 64. 
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Not only individuals, but nations also are entitled to justice when as 
corporate bodies they contend unsuccessfully for survival through war: 


It was a first principle in the law of nations, as laid down by every 
writer, that to expound the rights of war, we must conceive each party 
to have justice on its side, and everything preceding the commencement 
of hostilities must be forgotten in that exposition.” 


The recorder of Burke’s speech does not supply the rich details of his argu- 
ment, but states categorically that ‘‘Mr. Burke . . . in a variety of most 
beautiful and forcible arguments, enforced the doctrine of the law of na- 
tions.’’** Vndirect and general as the recorded evidence is, it nevertheless 
proves that during the decade before France burst into flame Burke de- 
rived his principles of the law of nations from natural law. 

In May, 1791, during his speech on the Quebee government bill, Burke 
raised the question of how the law of nations is related to political sov- 
ereignty. He denied that Britain had any right to rule French Canada 
on the radical reformers’ theory of ‘‘natural rights,’’ which was an ab- 
stract slogan subversive of the traditional conception of sovereignty based 
on natural law. The radicals’ hypothetical, primitive, pre-civil ‘‘natural 
rights’’ could do nothing to determine any political sovereignty, or even 
any corporate and national allegiance. Burke then asked: 

On what, then, was this House to found its competence? There was 
another code on which mankind in all ages had acted—the law of na- 
tions; and on this alone he conceived the competence of the House to 
rest. This country had acquired the power of legislating for Canada 
by right of conquest. ... The law of nations enabled us to legislate 


for the people of Canada, and bound us to afford them an equitable 
government, and them to allegiance.*” 


Burke conceived conquest in time of war as an act securing not merel\ 
physical power over an enemy, but also dictating a profound moral re- 
sponsibility upon the victorious state, compelling it, under threat of for- 
feiting its acquired sovereignty, to grant the defeated ‘‘an equitable gov- 
ernment’’ based on natural law. 

After 1789 the turn of events in France afforded Burke many occasions 
to discuss politics in terms of the law of nations. In December, 1792, he 
observed that the revolutionists confused terms badly; they invoked 
natural law itself against all existing treaties between nations established 
under the law of nations: 

If a treaty opposed their ambition, they immediately affirmed that it 


was contrary to the laws of nature; and reduced every moral obliga- 
tion to the same levelling principle... .. Thus the [revolutionists’| 


20 Ibid., p. 260. Later Burke noted that the Marquis de Bouillé, in seizing British 
possessions, ‘‘treated the conquered with tenderness and humanity.’’ JIbid., p. 326. 

21 Ibid., p. 259. For Burke’s other appeals to the law of nations in colonial affairs, 
particularly in the exchange of prisoners after Cornwallis surrendered, see Speeches, 
Vol. I, pp. 131-132; Vol. II, pp. 295-311. 22 Speeches, Vol. IV, p. 6. See also p. 5. 
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laws of nature superseded the laws of nations; and Great Britain, in 
her turn, would be left to the mercy of the honest and innocent re- 
publicans of France! ** 


The Jacobin revolutionists, said Burke, simply pronounced all established 
monarchs usurpers of the natural law. ‘‘By this means they got rid of 
the law of nations and the obligation of treaties.’’** The voiding of all 
treaties was a legalistic preliminary to the contemplated Jacobin conquest 
of Europe: 

They had violated the law of nations by a decree, declaring war against 


all governments, and forcing those countries, into which their armies 
should enter, to form a constitution similar to their own. *® 


The desire to impose their theory of the state upon Europe was the logical 
consequence of the Jacobin principle of equality, of abstract uniformity 
in human affairs, and in February, 1793, Burke warned that Britain was 
included in this leveling process: 


France . . . in order to overturn the fabric of our laws and govern- 
ment ... invented a new law of nations. ... She had directed the 
principal operations of that law to Great Britain. Their minister 
Cambon .. . had declared that the limits of their empire should be 


those that nature had set.”* 


The Jacobin conception of ‘‘Nature’’ as it applied to civil society was far 
more geographical and physical than moral and political ; their substitution 
of the empirical-scientific-utilitarian view of ‘‘Nature’’ for the traditional 
ethical normative view caused them, Burke noted, to advance a theoretical 
social benevolence which disregarded all national and local ‘‘artificial’’ 
civil loyalties : 

France has endeavoured, under the specious pretext of an enlarged 


benevolence, to sow the seeds of enmity among nations, and destroy all 
local attachments, calling them narrow and illiberal.** 


To Burke one of the most monstrous errors of the Jacobins was their ref- 
erence of all political theory to the touchstone of a hypothetical, abstract 


23 Ibid., p. 85. 24 Ibid., p. 95. See also p. 109. 

25 Ibid., p. 93. See also p. 100. Lord Acton, a staunch defender of the French 
Revolution, conceded in effect that in this vital point Burke was right: ‘‘The French 
Revolution . . . involved international consequences. It condemned the governments of 
other countries. If the revolutionary government was legitimate, the conservative gov- 
ernments were not. They necessarily threatened each other. By the law of its existence, 


France encouraged insurrection against its neighbors. ... The Convention which... 
promised brotherhood to populations striking for freedom, was impolitic, but was not 
illogical. . . . Nobody imagined that the new system of international relations could 


be carried into effect without resistance or sacrifice, but the enthusiasts of liberty, true 
or false, might well account it worth all that it must cost, even if the price was to be 
twenty years of war. This new dogma is the real cause of the breach with England, 
which did such harm to France.’’ Lectures on the French Revolution (London, 1910), 
pp. 317-318. 


26 Ibid., pp. 107-108. See also p. 109. 27 Ibid., p. 140. 
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state of physical nature, man’s supposed ‘‘original’’ state.** This desire 
to remodel civil society from the carte blanche of man’s supposed simple 
and uniform original state led the Abbé Sieyés, whom Acton called ‘‘the 
most perfect representative of the Revolution,’’ to ignore all individual 
differences, preferences and local loyalties of Frenchmen, developed his- 
torically in civil society under natural and constitutional law, and to wish 
to establish upon a priori laws of mathematical reasoning, a national con- 
stitution centered in an abstract social equality. 

In February, 1793, Burke began a series of debates with Charles J. Fox 
concerning the possibility of having diplomatic relations with revolutionary 
France, and the propriety of British intervention in French internal affairs. 
Fox had derided Burke’s appeals to the law of nations, and Burke re- 
joined by asking on what other basis nations could negotiate prescriptive 
treaties : 


The right honourable gentleman [Fox] had, with much flippancy, 
talked of the law of nations. He [Burke] wished to know on what 
law the French could be expected to treat; they had made a new law 
of nations of their own, and had pronounced all treaties between 
kings . . . void.” 


In June, 1793, Burke again pointed out that the revolutionary principles 
made treaties between nations impossible, and he repeated his usual attack 
on uniformity in governments: 


He read a long extract of a report by Brissot from the diplomatic com- 
mittee, wherein it is stated as disgraceful to a free people to have any 
treaties whatever, especially with sovereigns. ... It had been said, 


28 Lord Acton suggests how Marat’s belief in the Hobbist ‘‘state of nature,’’ in- 
terpreted optimistically, supplied in part the theoretical basis of the Reign of Terror: 
‘*Marat was obedient to a logic of his own. He adopted simply the state of nature 
and the primitive contract, in which thousands of his contemporaries believed. The 
poor had agreed to renounce the rights of savage life and the prerogative of force, in 
return for the benefits of civilization; but finding the compact broken on the other side, 
finding that the upper classes governed in their own interest, and left them to misery 
and ignorance, they resumed the conditions of barbaric existence before society, and 
were free to take what they required, and to inflict what punishment they chose upon 
men who had made a profit of their suffering.’’ Op. cit., pp. 226-227. Identifying 
his ‘‘state of nature’’ with the ‘‘law of nature,’’ Marat wrote his own draft of the 
‘*Rights of Man,’’ in which he avowed, said Acton, ‘‘that, by the law of nature, a man 
may do what he likes in the pursuit of happiness, and, to elude oppression, may oppress, 
imprison, and destroy.’’ Op. cit., p. 113. See also pp. 241-242. Burke knew that 
anarchy in international affairs had begun in the early 1770’s, with the violations of 
Corsica and Poland, which he had condemned: ‘‘The breach that has been now made, 
in those compacts that unite states for their mutual benefit, establishes a most danger- 
ous precedent; it deprives, in a great measure, every separate power in Europe, of that 
security which was founded in treaties, alliances, common interest, and public faith. 
It seems to throw nations collectively into that state of nature, in which it has been 
supposed that mankind separately at one time subsisted, when the security of the in- 
dividual depended singly upon his own strength.’’ Annual Register (1772), Preface. 
29 Ibid., p. 120. 
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[by Fox] shall we interfere for the purpose of obtruding on the French 

whatever form of government we shall think fitting for them? He was 

of opinion, that no country could force a particular form of govern- 

ment upon another, but that all received such a one as was under all 
. . circumstances most adapted to their situation.*° 


Burke acknowledged that ‘‘it surely was not the business of this country 
to set up for a general arbiter of the law of nations,’’** but this did not 
mean, as Fox and his followers claimed, that Britain had no concern with 
French internal affairs and ambitions. It was not to force an abstract 
theory of government on France, but to keep revolutionary France from 
leveling the states of Europe to her theory, that Britain was justifiably 
concerned. In August, 1791, Burke had said of the legality of interven- 
tion: ‘*By the law of nations, when any country is divided, the other 
powers are free to take which side they please. For this consult a very 
republican writer, Vattel.’’** In June, 1793, Burke applied and extended 
this argument against Fox: 


He insisted that it was a delusion, that nations were not to interfere 
with each other; for if any nation endeavoured to confuse, to trample 
upon, violate, or despise the rights of others, the interests of human 
society required that all should join against them. If, by the sub- 
version of all law and religion, a nation adopts a malignant spirit to 
produce anarchy and mischief in other countries, it is the right of 
nations to go to war with them. In support of this doctrine, he quoted 
the authority of Vattel, who lays it down, that if one nation adopt 
principles injurious to all government and order, such a nation is to 
be opposed from principles of common safety.** 


In March, 1794, Burke observed that events had dissipated Fox’s appeals 
to universal benevolence, and that Parliament had returned to the tra- 
ditional interpretation of the law of nations: ‘‘He was glad to remark .. . 
that they were now convinced of the danger of those principles of universal 


30 Tbid., pp. 150-151. 81 Tbid., p. 154. 

32 Correspondence, Vol. III, p. 226. See also pp. 508-509. The same doctrine had 
been advanced by Burke to justify France’s interest in the American cause, and in 
December, 1787, during the Dutch Patriot-Court conflict, Burke had said that the defeat 
of the French party in Holland was within Britain’s legitimate self-interest. See 
Speeches, Vol. III, p. 310. 

33 Speeches, Vol. IV, p. 151. As early as 1772-1774, Burke had attacked the theory 
of non-interference when, out of jealousy for France, Britain had refused to help her 
prevent the partition of Poland. He had castigated Britain for placing a narrow na- 
tional self-interest above social justice, and had warned that non-interference was a 
novel innovation which might some day destroy the balance of power in Europe. See 
Annual Register (1772), pp. 1-45; Parliamentary History (May 18, 1774), Vol. XVII, 
p. 1341. In 1791 even Mackintosh had admitted that all Englishmen, friends and enemies 
of the Revolution, agreed its influence could not be restricted to France, but would alter 
the whole social state of Europe. (Vindiciae Gallicae, p. 358.) Lecky agreed with 
Burke: ‘‘It was idle to say that French affairs did not concern Englishmen, when they 
were steadily and persistently held up as a model.’’ Op. cit., Vol. V, p. 487. See also 
pp. 519-521. 
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but fictitious benevolence which forbade any interference in the affairs of 
a foreign state.’’** Although finally the British Government and Conti- 
nental Powers went to war with France for reasons of self-interest, Burke 
alone believed, and in the end helped to convince Pitt and other leaders, 
that the new French international doctrines were subversive of the law of 
nations on which the established political order of Europe stood. 

After Burke accepted the Chiltern Hundreds on June 20, 1794, and 
retired from Parliament, he continued to attack the revolutionists for 
their violations of the law of nations. As usual, the Jacobins were his 
special target. He attacked their confusion of descriptive and norma- 
tive ‘‘Nature’’ by reminding them that ‘‘individuals are physical beings 
subject to laws universal and invariable,’’ that ‘‘commonwealths are not 
physical but moral essences.’’** He again attacked them for their ‘‘re- 
jection of every principle upon which treaties could be made.’’** A\l- 
though Burke seldom distinguished between the important organized revo- 
lutionary groups—Feuillants, Girondists and Jacobins—he always dis- 
tinguished clearly between the Jacobins as a political sect and France as 
a nation, and argued that the other Powers of Europe warred only against 
Jacobinism, which on principle had renounced the law of nations: 


France since her revolution is under the sway of a sect, whose leaders 
have deliberately, at one stroke, demolished the whole body of that 
jurisprudence which France had pretty nearly in common with other 
civilized countries. In that jurisprudence were contained the elements 
and principles of the law of nations, the great ligament of mankind. 

It is a war between the partisans of the ancient, civil, moral, 
and political order of Europe, against a sect of fanatical and ambitious 
atheists which means to change them all. It is not France extending 
a foreign empire over other nations; it is a sect aiming at universal 
empire, and beginning with the conquest of France.** 


Through his appeals to the law of nations, Burke justified his call for a 
total European war against the French Revolution ; but these appeals reveal 
only the negative application of his principle, because through the same 
law He sought always to reconcile the legitimate interests of each state in 


84 Tbid., p. 153. 

85 Regicide Peace, p. 153. See also pp. 213, 220; Reflections, pp. 307-308. 

86 Regicide Peace, p. 178. See also pp. 182, 185-186. 

87 Ibid., pp. 206, 233-234. For Burke’s other appeals to the law of nations in 
French affairs, see Thoughts on French Affairs, pp. 348-349; The Policy of the Allies, 
p. 431, particularly Burke’s Extracts from Vattel’s Law of Nations,’’ Appendix, pp. 
458-466. Acton’s comment on the impending émigré invasion is worth noting here: 
‘* Already Burke had written: ‘If ever a foreign prince enters into France, he must 
enter it as into a country of assassins. The mode of civilized war will not be practiced; 
nor are the French, who act on the present system, entitled to expect it.’ ’’ Op. cit., 
p. 213. Acton interprets Burke’s words not as an indicative fact concerning Jacobin 
theory of war, but as an imperative command on how the war against France should 
be conducted. 


EDMUND BURKE AND THE LAW OF NATIONS 409 


the great ‘‘Commonwealth of Europe,’’ and to have every nation live at 
peace with its neighbors in the spirit of natural law. 


II 


Burke was in the tradition of Suarez and Grotius in conceiving the law 
of nations as not only international, but also constitutional. Indeed, by 
analogy the first could be derived logically from the second: 

It has ever been the method of public jurists to draw a great part 
of the analogies, on which they form the law of nations, from the prin- 
ciples of law which prevail in civil community. Civil laws are not all 
of them merely positive. Those which are rather conclusions of legal 
reason than matters of statutable provision, belong to universal equity, 
and are universally applicable.** 


Thus the constitutional law of individual states is related to the European 
law of nations as the latter is to the natural law. On a national level, 
Burke wrote, ‘‘the universal law of almost every nation .. . is a kind of 
secondary law of nature.’’** According to Burke, ‘‘constitutions furnish 
the civil means of getting at the natural,’’ *° so that they too are derived 


by analogy from natural law: 


By a constitutional policy, working after the pattern of nature, we re- 
ceive, we hold, we transmit our government and our privileges, in the 
same manner in which we enjoy and transmit our property and our 
lives.*? 


Because of ‘‘this happy effect of following nature,’’/Burke always felt 
that any unjust statute passed under the British Constitution would im- 
mediately reveal itself as a violation of natural law.*? On this point 
Burke acknowledged that he was in the tradition of Sir Edward Coke, 
‘that great oracle of our law, and . . . all the great men who follow him, 
to Blackstone,’’ ** who held that the common law of England regarding 
life, liberty and property was far more binding than any statute of king 
or parliament: 


We entertain a high opinion of the legislative authority ; but we never 
dreamt that parliaments had any right whatever to violate property, 
to overrule prescription, or to force a currency of their own fiction in 
place of that which is real, and recognized by the law of nations.“ 


38 Ibid., p. 216. 

39 Annual Register (1767), p. 295. See also p. 298. 

40 Regicide Peace, p. 425. 41 Reflections, p. 307. See also p. 306. 

42See A Letter to the Sheriffs of Bristol, p. 10. 

43 Reflections, p. 305. 

44 Ibid., p. 423. Burke’s speeches in Parliament are filled with statements that 
statutes should conform to the spirit of ‘‘Magna Charta, the common law of the land, 
and the constitution.’’ Speeches, Vol. III, p. 182. 
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National constitutional laws derive their power and validity from the 
natural law, and as constitutional law is the basic law of a nation through 
many generations of men, its sovereignty is in turn superior to that of 
any statute passed by any particular administration. By virtue of His 
contract with the original goodness and wisdom of His creation, God cannot 
by arbitrary will be unjust to any of His creatures, and by analogy, rulers 
who hold their power in trust under natural and constitutional law, whether 
monarchical, oligarchical or democratic, have no moral right to violate 
these laws by arbitrary acts against the people’s lives, liberty or property. 
Britain, said Burke in 1790, ‘‘had kept alive the ancient principles and 
models of the old common law of Europe meliorated and adapted to its 
present state.’’*® hus Britain’s constitutional law is connected through 
‘*the common law of Europe’’ to the natural law, and it is also the law 
within which all Englishmen may fulfill their individual political differ- 
ences in harmony with the moral law. 

Burke’s belief in natural law and also in a constitutional law of nations 
enabled him, as he said in 1784, to look at ‘‘man’s nature in general’’ and 
‘‘man’s nature as modified by his habits.’’ It was the great glory of the 
English Constitution, Burke said throughout his writings, that it con- 
sidered both what men have in common and their individual differences. 
‘‘The foundation of government is there [in the constitution] laid... 
in political convenience and in human nature; either as that nature is 
universal, or as it is modified by local habits.’’** If the ideas and phrases 
in the following passages are compared, the first written in 1774 and the 
second in 1790, it should be clear why the two great principles of man’s 
natural moral unity and civil political diversity appear over and over 
again in Burke’s conception of the English Constitution : 

Nothing is more beautiful in the theory of parliaments, than that 
principle of renovation, and union of permanence and change, that 
are happily mixed in their constitution :—That in all our changes we 
are never either wholly old or wholly new :—that there are enough of 
the old to preserve unbroken the traditionary chain of the maxims 
and policy of our ancestors, and the law and custom of parliament; 
and enough of the new to invigorate us and bring us to our true 
character, by being taken fresh from the mass of the people; and the 
whole, though mostly composed of old members, have, notwithstand- 
ing, a new character, and may have the advantage of change without 
the imputation of inconstancy.** 


Our political system is placed in a just correspondence and symmetry 
with the order of the world . . . wherein, by the disposition of a 
stupendous wisdom, moulding together the great mysterious incorpora- 


45 Ibid., p. 310. 
46 An Appeal from the New to the Old Whigs, p. 109. 
47 Correspondence, Vol. IV, Appendix, p. 465. 
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tion of the human race, the whole, at one time, is never old, or middle- 
aged, or young, but, in a condition of unchangeable constancy, moves on 
through the varied tenor of perpetual decay, fall, renovation, and 
progression. Thus, by preserving the method of nature in the con- 
duct of the state, in what we improve, we are never wholly new; in 
what we retain, we are never wholly obsolete.** 

For Burke civil society is organic, a creation of man’s corporate wisdom 
and power, working analogically through precedents and historical con- 
tinuity to fulfill the unchangeable spirit of the moral law. Civil society, 
patterned upon Nature, man and historical continuity, has therefore at 
least as rich and vast a variety of conditions and circumstances to shape 
its character as physical nature, and thereforeyhations are governed not 
by any abstract universal and eternal principles derived directly from 
natural law, but indirectly, through man’s corporate reason and free will, 
through the conditional forms of government which, at their best, are an 
emanation of eternal moral principles, through all the circumstances of 
time, place, climate, race and inherited customs and civil institutions. 
God, natural law, and man’s development through history, have placed 
men in various national states, where they are able to fulfill ‘‘that action 
and counteraction, which, in the natural and in the political world, from 
the reciprocal struggle of discordant powers, draws out the harmony of 
the universe.’’*® Burke felt that ‘‘the diversity of interests, that must 
exist, and must contend, in all complex society,’’ °° no matter how varied, 
is always reconcilable to an all-inclusive and just social welfare. This 
reconciliation is possible by what men have in common under ‘‘Nature’’ 
as an ethical norm; national constitutions modify the method of applica- 
tion, but they do not extinguish or even weaken the power of natural law. 

From the harmony of natural and constitutional law Burke derived his 
principle that ‘‘the love of the whole is not extinguished by .. . sub- 
ordinate partiality.’’° The proper order of progression in arriving at 
the love of all mankind was also indirect, from love of kin to love of kind: 


To be attached to the sub-division, to love the little platoon we belong 
to in society, is the first principle (the germ as it were) of public af- 
fections. It is the first link in the series by which we proceed towards 
a love of our country, and to mankind." 


Burke believed the germ of public affection began in the family. In 
November, 1793, writing to the Comte D’Artois to comfort him on his 
brother’s death, Burke said: ‘‘The ties of nature, which are the laws of 
God, are much better, surer, safer, and pleasanter, than any which we 


48 Reflections, p. 307. 49 Ibid., pp. 308-309. 

50 Tbid., p. 455. 51 Ibid., p. 467. 

52 Ibid., p. 320. See also p. 467. MacCunn has a fairly good account of ‘‘civil 
vicinity’’ in The Political Philosophy of Burke, pp. 16-37. 
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make for ourselves, politically, as members of parties or states, or in the 
intercourse of common life, as friendships.’’ ** 

Burke’s conviction that general public affection should be embodied in 
a specific object or institution underlies his attacks on abstract rights and 
on that hypothetical ‘‘universal benevolence’’ which tended to extinguish 
local and national feelings. This was his main objection against the French 
disciples of Rousseau, such as the Abbé Sieyés and Baron Cloots, and their 
English equivalents, Dr. Priestley and Dr. Price. Burke believed that 
Price’s sermon, A Discourse on the Love of Our Country (Dublin, 1790), 
taught men to hate their countries because they loved mankind, and this 
‘fred rag that drew Burke into the arena’’ was thoroughly castigated in 
the Reflections. Burke’s attack on Dr. Price’s theory of public affection 
forms an important theme in his criticism of the revolutionists’ ‘‘benevo- 
lence,’’ which tended to destroy both the international and constitutional 
conceptions of the law of nations. Windham recorded that shortly before 
Burke died he ‘‘spoke with horror’’ of Voltaire’s Pucelle D’Orléans, as 
a work which tended to destroy ‘‘all love of country, and blamed himself 
for having polluted his imagination by reading it.’’** For Burke, a man 
morally in tune with the spirit of natural law, venerated his country and 
respected all the differences in man’s nature, both within and between all 
nations. 

So profound was Burke’s regard for the various circumstances in a 
nation’s life, that although he said the French National Assembly had 
‘in everything . . . strayed out of the high road of nature,’’ ** even here, 
where an abstract statement concerning the political course of action to be 
pursued might have seemed safe, he refused to meet a Paris friend’s re- 
quest to submit a plan of government for France: 

Sir, the proposition of plans, without an attention to circumstances, is 
the very cause of all your misfortunes; and never shall you find me 


aggravating, by the infusion of any speculation of mine, the evils which 
have arisen from the speculations of others.™ 


Burke required an intimate knowledge of details, amounting to empirical 
verification, before he would say anything of political plans or constitu- 
tional arrangements: ‘‘I must see with my own eyes, I must, in a manner. 
touch with my own hands, not only the fixed but the momentary circum- 
stances, before I could venture to suggest any political project whatso- 
ever.’’5* In any constitution, he insisted, ‘‘plans must be made for men,”’ 
not men fitted into plans. ‘‘We cannot think of making men and binding 


58 Correspondence, Vol. IV, p. 186. 54 Windham, Diary, p. 371. 

55 Reflections, p. 325. See also p. 284. 

56 A Letter to a Member of the National Assembly, p. 548. See also Thoughts on 
French Affairs, p. 392. 
57 A Letter to a Member of the National Assembly, p. 549. 
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nature to our designs.’’** Burke’s profound self-skepticism and distrust 
of abstract theory follows from his belief in the constitutional law of na- 
tions, which culminates in his principle of political prudence. , Contrary 
to all those critics who have interpreted Burke as ultimately a nationalist, 
or as an adherent of political expediency through historical precedents 
alone, # should now be evident that in his full acceptance of the inter- 
national and constitutional law of nations, Burke was in perfect harmony 
with his cardinal moral philosophy—the natural law. 


88 Ibid. 
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The problems raised by the unwillingness en masse of the North Korean 
and Chinese prisoners of war to be repatriated in accord with the rights 
given them under the 1949 Geneva Convention,’ present, in a revealing 
perspective, the test to which the Korean conflict ? has put positive interna- 
tional law. Apart from the final solution, which is based on a United 
Nations resolution grounded in valid international law, the attitude of 
both sides throughout the Pan Mun Jom negotiations raised quite sharply 
several questions. Standing out among them was, on the side of the United 
Nations, the policy question of confidence in, and application of, inter- 
national law, and the legal question of its dynamic interpretation and 
adjustment. More generally and, in part, de lege ferenda, the ideological 
basis of the war prisoner issue raised a fundamental question of values, and 
added a new dimension to one of the central foci in the modern develop- 
ment of international law: the rights of individuals, per se and in their 
relations to the rights of states. Viewed from this standpoint, the promi- 
nence of the prisoner-of-war question in the armistice negotiations looks 
much less incidental or opportunistic than some current commentaries 
may have made it seem.* 

Only some of the problems just mentioned, especially the questions of 
applicability, interpretation, and implications of the existing law, will be 
approached in this article. The particularly fluid ‘‘law in action’’ (or 
‘*out of action’’) character of the whole repatriation situation requires that 
they be discussed against the backdrop of a fairly detailed statement and 
analysis of facts. 


* The substance of this article was presented as a paper at the regional meeting of the 
American Society of International Law, held in Chicago on March 21, 1953. 

1 See below, p. 423. 

2 For a complete survey of its development, including the relevant resolutions and 
documents, see ‘‘The Question of Korea’’ in Yearbook of the United Nations (cited 
below as U.N. Yearbook), 1950, pp. 220-301; 1951, pp. 207-258. 

3 A discussion of a somewhat analogous situation is in Leo Gross, ‘‘ Voting in the Se- 
eurity Council: Abstention from Voting and Absence from Meetings’’; and a polemic by 
McDougal and Gardner, ‘‘The Veto and the Charter: An Interpretation for Survival,’’ 
Yale Law Journal, Vol. 60 (1951), pp. 209-257 and 258-292. Cf. also Professor 
Gross’ remarks in Proceedings, Am. Soc. Int. Law, 1952, p. 112. 

+ A representative comment is that by Demaree Bess, ‘‘ The Prisoners Stole the Show in 
Korea,’’ Saturday Evening Post, Nov. 1, 1952, pp. 36 ff. 
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I. Tue GENESIS OF THE REPATRIATION ISSUE 


The Preliminaries 


When the agenda of the cease-fire negotiations was finally agreed upon," 
it contained five items, number four of which read ‘‘arrangements relating 
to prisoners of war.’’ Far from implying anything extraordinary, it 
simply referred, in the proper logical and chronological order, to the nor- 
mal act of release and repatriation after the end of hostilities. 

It took almost five months to settle the first substantive point on the 
agenda, namely, the demarcation line and the demilitarized zone. Then 
the negotiators moved on to the questions of (a) the supervision and en- 
forcement of the armistice; (b) the problems connected with the prisoners 
of war. A sub-delegation to deal with the second item finally met on 
December 11, 1951, after the United Nations Command (UNC)’ exerted 
strong pressure on the Communist Delegation.* 

At the outset, the Communist negotiators proposed that after an armi- 
tice agreement was signed, all prisoners of both sides should be released.® 
The UNC did not openly reject this proposal. It insisted, however, that 
preliminaries, that is, (a) the exchange of information on prisoners of 
war, and (b) the authority for the entry of representatives of the Inter- 
national Committee of the Red Cross (ICRC) into the Communist camps, 
be settled first, before an agreement on the principle of exchange was 
reached.*° 


5 The agenda proposals of both sides (July 10, 1951) and the accepted agenda (July 
26, 1951) are in ‘‘ Korea No. 1 (1952),’’ Cmd. 8596, p. 16; also N. Y. Times, July 27, 
1951, p. 1, col. 8; U.N. Yearbook, 1951, p. 242. See also Department of State Bulletin, 
Vol. 25 (1951), p. 231. 

6 The armistice negotiations in 1951 are summarized in U.N. Yearbook, 1951, pp. 241- 
247. A survey up to the Oct. 8, 1952, recess, is in Special Report of the Unified Com- 
mand on the United Nations Action in Korea (cited below as ‘‘Spec. UNC Rep.’’), Oct. 
18, 1952, U.N. Doc. A/2228, pp. 6-21. A personal account of strong human interest is 
(Adm.) Joy, ‘‘My Battle Inside the Korea Truce Tent,’’ Collier’s, Aug. 16, 23, and 
31, 1952, pp. 36-40, 26-31, and 71-73. An interesting statistical analysis of the rate 
of progress of the negotiations is in Department of State Bulletin (cited below as 
**D,8.B.’’), Vol. 25 (1951), p. 787. 

? This is a more frequently used alternative to the official designation ‘‘ Unified Com- 
mand,’’ based on the language of Security Council resolution 8/1588, July 7, 1951, 
which recommended a ‘‘ unified command under the United States.’’ Cf. U.N. Yearbook, 
1950, p. 230. 

8 Thirty-fifth Report of United Nations Command Operations in Korea, for the period 
Dec. 1-15, 1951, U.N. Doe. 8/2514, in D.S.B., Vol. 26 (1952), p. 513. (Because these 
fortnightly reports can be most conveniently located in the Department of State Bulletin, 
the references below are to this source, with a brief identification of the number of the 
report and the U.N. document number.) 

9N. Y. Times, Dec. 12, 1951, p. 4, col. 5. Since this is not a direct quotation, it is to 
be assumed that they meant ‘‘released and repatriated.’’ 
10D.8.B., Vol. 26 (1952), p. 595 (36th Rep., Doc. 8/2541). 
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The Communist delegates agreed on the first item and the lists were 
traded on December 18, 1951. The UNC delivered a list of 132,474 names, 
later reduced to about 116,000 and again raised to about 121,000. The 
Communist Delegation presented a list of 11,556 UNC and Republic of 
Korea (ROK) prisoners.’ The list contained several discrepancies, but 
above all it did not account for up to 68,500 UNC and ROK personnel. 
These estimates were later corrected downward, and additional 600 names 
filed by the Communist Delegation.** The approximately 50,000 ROK 
prisoners not accounted for were eventually explained away as having been 
‘‘reeducated and released at the front where many of them joined North 
Korean forces and . . . the process was so rapid that [the Communist 
Command] had no opportunity to obtain their names.’’ ** 


The United Nations Command Proposal 


The preliminaries at least partly settled, the UNC agreed on January 2, 
1952, that ‘‘all prisoners of war should be released following the signing of 
an armistice’’ (as the Communist delegates proposed earlier), but ‘‘under 
an equitable formula.’’** The essence of this ‘‘formula’’ was (a) a man- 
for-man exchange of ‘‘prisoners who elect repatriation’’ (up to the theo- 
retical limit of 11,556); (b) exchange of additional UNC prisoners, who 
wanted to be repatriated, for U.N. and ROK civilians in Communist cap- 
tivity or territory; (c) release of all prisoners ‘‘not electing repatriation”’ 
from POW status; (d) parole for prisoners exchanged or released under 
points (b) and (c);** (e) interviews of all prisoners of war by the ICRC 
representatives ‘‘at the points of exchange . . . in order to insure that 
the choice regarding repatriation is made without duress.”’ 

Two arguments by which the UNC supported its proposal deserve to be 


11 A comprehensive breakdown of the various groups of captives on both sides is in 
the ‘‘Statement of principles recommended by the UNC for the exchange of prisoners 
of war and civilians,’’ made in Pan Mun Jom on Jan. 2, 1952, D.S.B., Vol. 26 (1952), 
p. 105. 12 Loc. cit., note 10 above. 

18 Cmd. 8596, p. 11. The Communists claimed since December, 1951, that ‘‘any data 
they produce would be incomplete because of the absence of records due to destruction 
during the war.’’ Loc. cit., note 10 above. 

14Spec. UNC Rep., p. 15. Many of them deserted or were recaptured by the U.N. 
forces (cf. Joy, loc. cit., p. 71). The UNC does not seem to have pointed out that this 
practice violated recognized rules of the 1907 Hague Convention respecting the Laws 
and Customs of War on Land, which forbid a belligerent to compel the nationals of the 
hostile party to take part in war operations against their own country. Cf. Hackworth, 
Digest of International Law, Vol. 6, p. 260. 

15 For complete text of the UNC proposal and arguments see D.S.B., Vol. 26 (1952), 
pp. 105-106, 111. 

16 ‘* Parole’’ is a pledge of the released prisoner of war that he will not again partici- 
pate in the conflict. Cf. Hyde, International Law Chiefly as Interpreted and Applied 
by the United States (3 vols., 2nd ed., 1945 [cited below as ‘‘Hyde’’]), Vol. 3, p. 1854; 
Hackworth, Digest, Vol. 6, p. 299; Ene. of Soc. Sciences, Vol. 12, p. 420. 
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singled out: (a) that by releasing ROK prisoners and ‘‘letting’’ them 
join the (North) Korean People’s Army (KPA), the Communist Com- 
mand itself claimed to have applied the principle of free choice on the part 
of the prisoners, which is the basis of voluntary repatriation;** (b) that 
the proposed solution was actually favorable to both sides because it drew 
the line between loyal and disloyal citizens according to their free individ- 
ual feelings.*® 

The second argument revealed almost incidentally the root of the UNC 
stand. The ideological and operational characteristics of the Korean con- 
flict would have alone tended to produce mass displacement and defections. 
But the actual dimensions of this process resulted, to a great extent, from 
vigorous stimulation by the UNC’s psychological warfare.’® 

The UNC effort was quite legitimate.*° However, it created a major re- 
sponsibility toward the prisoners, and before world public opinion,” quite 
apart from the prisoners’ individual reactions to the opportunity of re- 
patriation. Neither could the UNC, as well as the opposing side, have over- 
looked the effects of this precedent on the over-all Communist propaganda 
or the morale of the Communist forces in any future conflict.”? 


17 The UNC did not officially approve of this practice and asked that the POW 
status be restored to these ROK personnel. However, Admiral Joy admits that ‘‘at the 
beginning ... many of us... were concerned about the idea of voluntary repatria- 
tion,’’ but ‘‘felt very good reason for insisting on the principle of voluntary repatria- 
tion’’ after (the connotation seems to be ‘‘only after’’) ‘‘the Communists .. . ex- 
plained that large numbers [of ROK prisoners], as a matter of ‘free choice,’ ended 
up in their army... .’’ Loe. cit., p. 71. 

18 N. Y. Times, Jan. 16, 1952, p. 1, col. 3. 

19 The extent and intensity of the UNC’s ‘‘sykewar’’ before the start of the armistice 
negotiations is obvious from the first 24 operational reports, of which only Nos. 1, 
2, 12, 19 do not mention it. More than 388 million leaflets in more than 154 
varieties were distributed from the air, in addition to continuous loud-speaker broadcasts. 
Many of the leaflets were the so-called ‘‘ surrender leaflets,’’ promising ‘‘ humane treat- 
ment’’ or various more specific facilities (e.g., medical treatment to frostbitten soldiers) 
and serving as ‘‘safe-conduct passes.’’ Up to 41 per cent of the prisoners indicated 
that they were induced by the UNC exhortations to surrender—a figure which is sup- 
ported by the outcome of the prisoner poll. For a critical comment on the unused 
potentialities of UNC psychological warfare see Galland, ‘‘ More Psycho Than Logical,’’ 
Reporter, March 31, 1953, pp. 17-19. 

20 Traditional law of war considered it ‘‘unlawful to incite enemy’s troops to treason 
or desertion’’ (Westlake, International Law, 2nd ed., Vol. 2, p. 83, quoted in Hyde, Vol. 
3, p. 1838). But the U. 8. War Department Field Manual, FM 27-10, Rules of Land 
Warfare (1940), No. 38, probably reflecting the actual practice of states, defines efforts 
to induce enemy’s soldiers to desertion, surrender, or rebellion, as legitimate. Hyde, 
op. cit., p. 1839. 

21 Cf. Secretary Eden’s exposé before the House of Commons, May 7, 1952, Cmd. 
8596, annex 18, pp. 24-25. 

22 It does not seem unsafe to conjecture that Mr. Vyshinsky’s resolution to let the 
‘*Security Council bring to a successful conclusion the negotiations being held in Korea 
for the cessation of hostilities’? (U.N. Doc. A/C.1/688, Jan. 3, 1952), was not only 
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The Arguments 


For the support of its primarily political and ideological motivation, 
the UNC relied predominantly on moral and humanitarian, rather than 
positive legal, arguments. As a matter of fact, the almost 2000-word origi- 
nal UNC proposal (‘‘Statement of principles . . .’’) did not once mention 
existing international law governing prisoners of war. All positive ref- 
erences to the 1949 Geneva Convention throughout the negotiations, as 
reflected in the documentation, were concerned with treatment of the 
prisoners while in captivity, not with the repatriation. Many relevant 
legal arguments were made in rebuttals of the Communist sophistry. How- 
ever, they were never marshalled in an imaginative, but still legally valid 
and defensible manner. 

Some reasons for this were obvious. First, there was the uncertainty 
about the legality of ‘‘voluntary’’ repatriation. Later, the UNC stand 
seemed to be psychologically fortified by a switch to the ‘‘no forced”’ re- 
patriation concept. The confusion about the actual merits of the UNC 
position was also reflected in the current press comments which branded 
it a ‘‘revolutionary proposal’’ and a ‘‘new departure in the history of 
warfare’’** and therefore presumably not resting on existing interna- 
tional law. Secondly, the original UNC proposal was not based on modern 
prisoner-of-war law, but was essentially—not only in terminology—an “‘ex- 
change’’ of prisoners, a liberally conceived ‘‘cartel’’** rather than the 
**release and repatriation’’ procedure of the 1929 and 1949 Geneva Con- 
ventions. 

It seems difficult to decide which of the two positions (if any) was 
primary, and therefore a cause for the other. The proposal of ‘‘exchange 
and release’’. rather than ‘‘release and repatriation’’ may have been sug- 
gested also by military considerations based on the discrepancy of numbers 
held by each side. What is important is the detachment from the entirely 
valid legal arguments—a substantive fallacy which will be explored in 
the latter half of this article. 

The procedural fallacy of this position was illustrated on the spot. Al- 
though the North Koreans and the Chinese had similar political and ideo- 
logical motives and were reported ‘‘alarmed at the possibility that large 
numbers of ... prisoners . . . would refuse to return to [their] con- 


an answer to the previous setting up of the Collective Measures Committee (cf. Secre- 
tary Acheson’s remarks, D.S.B., Vol. 26 (1952), pp. 46-47), but also a quick reaction 
to the proposal of ‘‘ voluntary repatriation’’ and an attempt to get the issue under the 
control of Soviet veto before it really developed. 

23 Lindesay Parrot in N. Y. Times, Jan. 3, 1952, p. 1, col. 3. 

24 ‘*Cartel,’’ a traditional institute of the law of war, is an agreement entered into by 
belligerents for the exchange of prisoners of war on the basis of strict reciprocity. 
Hyde, op. cit., Vol. 3, p. 1782 (referring to U. S. War Department, op. cit. (note 20 
above), No. 243), p. 1857. Cf. also Hackworth, Digest, Vol. 6, pp. 297-298. 
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trol,’’ *° they were allowed to rest their position on existing law, and make 
it appear proper even to large segments of non-Communist public opinion,”® 
besides its having a strong general propaganda value in a world striving 
for order and legality. This put the UNC negotiators necessarily on the 
defense. They never got further than to claim that their stand was ‘‘in 
consonance with’’ (not based on) ‘‘the spirit of the Geneva Convention’’ 
or to denounce the ‘‘willful perversion’’ and ‘‘malevolent misinterpreta- 
tion’’ of the convention by the opposite side.*7 But even these references, 
read in the context, seem to be largely provoked by the necessity to oppose 
the Communist arguments; thus they underscored the absence of a positive 
comfort derived from the convention, at least as far as repatriation was 
concerned. 

Secondly, the only methodological alternative the negotiators could use, 
or be instructed to use, was improvisation and hopeless attempts to out- 
maneuver their opponents in dialectics, the premises of which were often 
false or hypocritical.*® 


The Later Stage of the 1952 Armistice Negotiations 


The two opposite positions did not change in principle in the course 
of the subsequent developments. They were, however, somewhat modified. 

The Communist side at least twice made an effort toward a face-saving 
compromise. First, they proposed, late in March, 1952, to carry on dis- 
cussions only after the UNC had provided an ‘‘estimate of the total num- 
ber of persons [they] would expect to have returned.’’*® When the screen- 
ing results showed that about 50,000 prisoners (14,000 of them Chinese) 
were opposed to repatriation, various efforts were made to discredit them 
and to explain them as caused by brutal UNC methods of coercion. But 
the UNC stand remained intransigent in principle, and the Communist 
negotiators made a second approach: they implied strongly that the only 
real concern of theirs were the 14,000 Chinese non-repatriates (which the 
UNC allegedly planned to deliver to Chiang) and that agreement could 
be had if the UNC presented a reasonable repatriation list including all 


25 D.S.B., Vol. 26 (1952), p. 598 (37th Rep., Doe. 8/2550). 

26 See, e.g., the series of editorials in Arizona Daily Star (Tucson) in Nov. and Dee. 
1952, referred to in a comment by Rep. Heller (D., N. Y.), Feb. 25, 1953, Cong. Ree., 
March 3, 1953, pp. A 1085-1087. An apparent reply is also a letter by Professor Edwin 
D. Dickinson of the University of Pennsylvania Law School, N. Y. Times, Dec. 7, 1952, 
See. E, p. 8. 

27 E.g., 37th Rep., Doe. 8/2550, loc. cit.; 48th Rep., Doc. 8/2789, D.8.B., Vol. 27 
(1952), p. 795. 

28 The whole conduct of the negotiations raises an important policy question of choice 
or priority of arguments in cases where international law offers a safe basis. The ex- 
ploration of this question is beyond the scope of the present article. 

29 D.S.B., Vol. 27 (1952), pp. 231-232 (44th Rep., Doc. 8/2700). ‘‘The clear impli- 
cation of the Communist proposal was that repatriation would be carried out on the 
basis of [new] lists [resulting from a prisoners’ poll].’’ Cmd. 8596, pp. 9-10. 
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the 20,000 Chinese in its captivity. Since the UNC did not see how it 
could ‘‘satisfy their requirement . . . without abandoning its firm moral 
principle of. protecting the rights of individuals,’’ this ‘‘horse trade”’ 
failed. 

From then on, the Communist negotiators made no further distinct at- 
tempt toward a compromise. They merely fell back on paragraph 51 of 
the Draft Armistice Agreement *° and from that quite easily developed 
all the arguments ™ about their ‘‘righteous position under the Geneva Con- 
vention,’’ the UNC position as ‘‘devoid of any basis either in law or in 
fact,’’ and the various sidelines @ la ‘‘voluntary repatriation is forcible 
retention,’’ or ‘‘prisoners captured in war are totally different from politi- 
eal refugees’’—the latter being a reaction to the Mexican asylum plan.*° 
This position was then repeated ad nauseam in the United Nations General 
Assembly and was the essence of the Soviet, Chinese, and North Korean (in 
this order) rejection of the Indian plan incorporated in United Nations 
Resolution 18(VII) of December 3, 1952.** 

Against this the UNC labored along two main lines. First, it attempted 
to adjust the wording of paragraph 51 which was allegedly agreed upon 
‘fon the understanding that [it] would be interpreted in such a way as not 
to require the forcible repatriation. . . .’’** The naiveté of this position 
seems to be illustrated by the frank and astonishing (to the point of sound- 
ing improbable) admission that ‘‘the magnitude of the problem . . . was 
not fully appreciated by the United Nations Command’’ until the April, 
1952, sereening.*® It is also possible that the UNC relied on the modifying 
force of the second sentence of paragraph 51, and hoped, furthermore, to 
persuade the opposite side that release and repatriation are two distinct 
phases and operations. The predicament of the UNC negotiators was il- 
lustrated eloquently by the artificial constructions to which they felt 
compelled to retreat, e.g., the fiction that ‘‘the prisoners who would forcibly 
resist repatriation should not be considered as held in the custody of each 
side at the time this armistice agreement becomes effective’’ and that their 
names should not be included on the lists.** 


80 It reads: ‘‘ All prisoners of war in the custody of each side at the time this Armis 
tice Agreement becomes effective shall be released and repatriated as soon as possible. 
The release and repatriation of these prisoners of war shall be effected in conformity 
with the lists which have been exchanged and have been checked by the respective sides 
prior to signing this Armistice Agreement.’’ For the whole text of the Draft Armistice 
Agreement (Aug. 29, 1952), see Spec. UNC Rep., pp. 25-48; UNC reservations are at 
p. 24. 

831A neat summary is in the exchange of letters between the Senior Delegates, and 
the Supreme Commanders, Oct. 11-20, 1952, D.S.B., Vol. 27, esp. pp. 752-753, from 
where the following quotations are taken. 

82 See below, p. 422. 33 U.N. Doc. A/Resolution/18, ibid. 
34 Spec. UNC Rep., p. 24. 35 Ibid., pp. 16-17. 
386 Ibid., p. 24. 
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Secondly, the UNC made an energetic effort to meet the Communist 
charges that large numbers of prisoners refused repatriation under duress. 
It must have been quite obvious even to the Communist side that the UNC 
stand against duress necessarily worked in two directions. On the one 
hand, the UNC knew that ‘‘a prisoner of war who does not want to go 
back is a problem; . . . it is something one does not want to happen.’’ *” 
On the other hand, a forced repatriation, apart from other aspects, posed 
also serious practical problems of a military operational character.** 
Persuasive proof of the UNC position was established by the circumstances 
under which the prisoners were polled.*® Other equally weighty evidence 
was the UNC proposal, delivered in Pan Mun Jom on September 28, 1952.*° 
Each of its three alternatives stipulated in essence that the prisoners, with 
or without questioning, would be left free to go from a demilitarized zone 
to whichever side they pleased. 


United Nations Mediation 


The last stage of the Pan Mun Jom negotiations overlapped a new phase 
which was characterized by several proposals of United Nations Members, 
and by the United States-sponsored effort to gain the full-fledged support 
of the Organization for the UNC stand. The result was the so- 
called ‘‘21-Nation Resolution’’ ** seeking to ‘‘affirm the principle of non- 
forcible repatriation as representing the will [of the U.N. General 
Assembly].’’ #? This was a typically political formulation. The resolution 
also followed the old line: It referred only to the ‘‘humanitarian principle’”’ 
and thus fell short of basing the argument on international law, although 
Secretary Acheson, when introducing the resolution in the Political Com- 
mittee,** took issue with the Communist expropriation of the Geneva Con- 


37 Secretary Acheson in Committee I, on Oct. 24, 1952, ‘‘The Problem of Peace in 
Korea,’’ Department of State Pub. 4771, p. 31. 

88 Eden, op. cit. (note 21 above); Acheson, op. cit. (note 37 above), p. 31. 

39 The text of the amnesty, declared by the Communists at a UNC proposal, is in Spec. 
UNC Rep., p. 16; Cmd. 8596, pp. 20-21. Detailed UNC screening announcement (over 
500 words) is ibid., pp. 19-20. The text of the questionnaires is ibid., p. 21. The first 
five questions were identical for both North Koreans and Chinese; the last two questions 
appear more leading in the Chinese questionnaire. The 44th Rep. (Doc. 8/2700) lists 
only the Chinese set (D.S.B., Vol. 27 (1952), p. 232). 

40D.S.B., Vol. 28 (1953), p. 225 (54th Rep., Doc. 8/2897); also D.S.B., Vol. 27 
(1952), pp. 549-550. 

41 U.N. Doc. A/C.1/725; D.S8.B., Vol. 27 (1952), p. 680; see op. cit. (note 37 above), 
p. 44, 42 Acheson, tbid., p. 43. 

43 Acheson’s remarks were based on an extensive legal groundwork. C/., among others, 
the Memorandum of Opinion of the Office of the Legal Adviser of the Department of 
State, ‘‘Legal Considerations Underlying the Position of the United Nations Command 
Regarding the Issue of Forced Repatriation of Prisoners of War,’’ October, 1952 (un- 
published; cited below as ‘‘Memorandum of Opinion. ..). A very concise and ac- 
curate summary of the argumentation of the Department of State is in Professor Dickin- 
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vention, and presented a long list of precedents from both the Soviet and 
other nations’ practice.** 

Among the various proposals of individual U.N. Members, the Mexican * 
and the Indian ** plans stand out. The first, proposed in September, 1952. 
took the ‘‘no forced repatriation’’ principle for granted and concen- 
trated on the problem of what to do with the non-repatriated war prisoners. 
Its asylum conception underlay the eventual United Nations Resolution 
18 (VII) ** of December 3, 1952, which represented the Indian plan after 
its emergence from Committee I. This resolution, backed by all Members 
except the Soviet bloc (and abstaining China), upheld fully the previous 
stand of the UNC. Its Proposal 3 stated that: 

Force shall not be used against the Prisoners of War to prevent or 


effect their return to their homelands and no violence to their persons 
or affront to their dignity or self-respect shall be permitted .. . 


Proposal 7 stipulated that: 


. each party to the conflict shall have freedom and facilities to ex- 
plain to the Prisoners of War depending upon them their rights and to 
inform the Prisoners of War on any matter relating to their return to 
their homelands and particularly their full freedom to return. 


And the much discussed last Proposal 17, which reflected the Mexican plan, 
provided for United Nations care for those prisoners who had not been 
repatriated 120 days after the signature of the Armistice Agreement, and 
in spite of the efforts of a special political conference to convene 90 days 
after this signature. 

The whole resolution is studded with repeated references to the 1949 
Geneva Convention, its ‘‘specifiec provisions . . . and general spirit,’’ ‘‘the 
well established principles and practice of International Law,’’ and the 
like.*® Thus the legal arguments of the Communists were finally met head 
on. The whole repatriation issue was lifted from the plane of political 
and abstract humanitarian arguments into the sphere of positive inter- 
national law, where both sides found the 1949 Geneva Convention the 
major basis of their reasoning, with the result that the Communists rejected 
the United Nations resolution on the same grounds on which it was based.* 


son’s letter, cited in note 32 above. The Department’s documentation is also strongly 
reflected in Charmatz and Wit, ‘‘Repatriation of Prisoners of War and the 1949 
Geneva Convention,’’ Yale Law Journal, Vol. 62 (1953), pp. 391-415, passim. 

44 Op. cit. (note 37 above), pp. 35-39. Cf. note 116 below. 

45 U.N. Doe. A/C.1/732; D.S.B., Vol. 27 (1952), p. 696. 

46 U.N. Does. A/C.1/734, A/C.1/734/Rev.1. A survey of all major and minor plans 
submitted to the U.N. General Assembly in 1952 is in U.N. Bulletin, Vol. 13 (1952), 
pp. 431-434. 

47 Full text in D.S.B., Vol. 27 (1952), pp. 916-917. See provisions of prisoner agree- 
ment of June 8, 1953, D. S. B., Vol. 28 (1953), p. 866. 

48 Cf. the preamble and Proposals 2, 3, 13, 17. 

49 Cf. Chou En-lai’s statement that Red China rejected the U.N. proposal because it 
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II. THe 1949 GeNEvA CONVENTION AND ITs APPLICABILITY 


The legal merits and demerits of the two diametrically opposed positions 
ean be evaluated and justified only on the basis of a full construction of 
the relevant international law, especially that embodied in the 1949 Geneva 
Convention. Questions of formal and material applicability, actual appli- 
cation, and the underlying interpretation, are of immediate importance. 


The Prisoners of War Convention 


The document, which has been referred to as the ‘£1949 Geneva Con- 
vention,’’ is the Geneva Convention Relative to the Treatment of Prisoners 
of War of August 12, 1949. It is the third of four Geneva Conventions for 
the Protection of War Victims, opened for signature on that day.®° It is 
the product of the Diplomatic Conference of 1949 convened by the Swiss 
Federal Council. The spade-work for the 1949 Geneva Conventions was 
done at the 1947 Conference of Government Experts (also in Geneva) and 
the 1948 Conference of the International Committee of the Red Cross in 
Stockholm.*! 


‘‘adheres to and upholds ... the fundamental principles of the Geneva Convention 

. .’? and the almost identical language of the North Korean rejection. N. Y. Times, 
Dee. 16, 1952, p. 1, col. 2; Dee. 18, p. 3, col. 6. It is not clear at this time whether the 
acceptance of the principle of non-forcible repatriation in May, 1953, represents the 
repudiation of all Communist legal arguments in the name of the 1949 Geneva Conven- 
tion. In any case, it represents an important precedent which may smooth the way 
toward the political acceptance of the proper interpretation of this convention. 

50 For its full text see: Final Record of the Diplomatic Conference of Geneva of 1949 
(3 vols., Berne, 1951 [cited below as ‘‘ Final Record’’]), Vol. 1, pp. 243-296; Geneva 
Conventions of August 12, 1949, for the Protection of War Victims, Department of State 
Publication 3938, pp. 84-161. The other conventions are: I, Geneva Convention for the 
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field; 
II, Geneva Convention for the Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea; and IV, Geneva Convention Relative to 
the Protection of Civilian Persons in Time of War. 

51 The initiative came in 1945 from the U. 8S. Provost Marshal in the European 
Theater. Cf. Dillon (loc. cit., below), p. 43. For the record of the three conferences 
see: (1) International Committee of the Red Cross, Report on the Work of the Con- 
ference of Government Experts for the Study of the Conventions for the Protection of 
War Victims, Geneva, April 14-26, 1947 (3 vols., Geneva, 1947); (2) Id., Revised and 
New Draft Conventions for the Protection of War Victims; texts approved and 
amended by the XVIIth International Red Cross Conference, Stockholm, August, 1948 
(Geneva, 1948); (3) Final Record, esp. Vol. 2 A, 2 B. 

The origin and a survey of the new conventions can be found in Pictet, ‘‘The New 
Geneva Conventions for the Protection of War Victims,’’ this JouRNAL, Vol. 45 (1951), 
pp. 462-475, and ‘‘Preliminary Remarks’’ to Int. Red Cross Committee, The Geneva 
Conventions of August 12, 1949, pp. 1-23; a good general discussion is in Gutteridge, 
**The Geneva Conventions of 1949,’’ Brit. Yearbook of Int. Law, Vol. 26 (1949), pp. 
294-326, and (Gen.) Dillon, ‘‘The Genesis of the 1949 Convention Relative to the Treat- 
ment of Prisoners of War,’’ Miami Law Quarterly, Vol. 5 (1951), pp. 40-63; a detailed 
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The basis for the revision of the Prisoner Convention was the respective 
1929 Geneva Convention,*? but the pedigree of the war prisoner code goes 
much farther back, indeed. It is essential to note two points: (a) the 
respective law has not changed in its ultimate principles since 1899, when 
a section on prisoners of war was included in the Hague Convention Re- 
specting the Laws and Customs of War on Land; ** (b) any and all changes 
or amendments in the 1907 (Hague) and 1929 (Geneva) conventions had 
one common goal: a better and more specific protection of the prisoners 
and their rights.°* To this even the pure quantitative aspect bears testi- 
mony: the growth from the original 17 articles of 1899 to the 143 articles 
of the 1949 Geneva instrument. 


Formal and Subjective Applicability * 


The Prisoners of War Convention was signed by sixty-one states, in- 
cluding the U.S.S.R., the Byelorussian §.S.R., the Ukrainian §8.8.R., and 
the seven Central-Eastern European countries with Communist govern- 
ments. By November, 1952, seventeen states had ratified the convention, 
which entered into force, together with the other three instruments, on 
October 21, 1950. 

None of the major parties to the Korean conflict has ratified, but their 
adherence has been established in fact. The Republic of [South] Korea 
and the Democratic People’s Republic of [North] Korea, neither of which 
was among the signatories in 1949, gave, shortly after the outbreak of 
hostilities, their assurances as to the observance of the Prisoners of War 
Convention.®°® The People’s Republic of China, since the beginning of 
1952 admittedly a party to the conflict,5* communicated its ‘‘recognition”’ 


technical discussion is given by Yingling and Ginnane, in ‘‘The Geneva Conventions of 
1949,’’ this JOURNAL, Vol. 46 (1952), pp. 393-427. 

52 Final Record, Vol. 1, pp. 26-44; U. 8S. Treaties (Trenwith), 1923-1937, Vol. 4, pp. 
5229-5250. A critical evaluation of this convention in the light of the experiences of 
World War II is in Institute of World Polity (Georgetown University), Prisoners of 
War (1948), reviewed (M. W. Royse) in this JOURNAL, Vol. 42 (1948), pp. 747-750. 

53 Malloy’s Treaties, Vol. 2, pp. 2049-2051. 

54 For historical background of treatment of war prisoners, cf. Hyde, Vol. 3, pp. 
1844-1848; ‘‘ Prisoners of War,’’ Enc. of Soc. Sciences, Vol. 12, pp. 419-421. 

55 The formal applicability of the Prisoners of War Convention to the Korean conflict 
is doubted by some internationalists. Cf. Professor Potter, this JouRNAL, Vol. 46 
(1952), p. 508: ‘‘ Nothing would be gained by testing the applicability of the Hague 
Conventions or the [1949] Geneva Convention to the [Korean situation] ... ; formally 
the Geneva Convention may not be applicable, but [its fundamental] principles . 
may be regarded as repeating established law.’’ Cf. also ‘‘Memorandum of Opinion 

. .’? (note 43 above) which refers to ‘‘difficulties attend[ing] an assessment of the 
applicability of the . . . Convention to the Korean conflict.’’ 

56 N. Y. Times, July 14, 1950, p. 1, col. 3. The North Koreans promised to ‘‘scrupu- 
lously’’ observe the Prisoner Convention, ‘‘in accordance with existing international law 
and standards regarding prisoners of war.’’ 
57In June 1951, Gromyko identified the Korean belligerents as ‘‘North Korea and 
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of the Convention to the Swiss Government in July, 1952.°° In view of 
the military,’ political, and legal support © which the U.S.S.R. has been 
giving the Communist belligerents in Korea, it would be hypocritical not 
to mention her on their side of the ledger. The Soviets’ adherence to the 
convention seems well established in spite of their non-ratification. The 
whole argument in favor of the Communist stand, and the asserted proof of 
the illegal position of the United Nations majority, is based on it. Further- 
more, a previous contention by the British delegate that the Soviet Union, 
having signed the convention, must be considered as approving of its 
principles, was not only accepted by a United Nations committee in 1950," 
but was almost literally reciprocated by the Soviet delegate in January, 
1952, when he implied his understanding of a similar obligation of the 
United States based on the fact of mere signature.® 

The leading Power in the United Nations Command, the United States, 
was somewhat less outspoken, not only in the actual armistice negotiations, 
but also concerning its formal adherence. A proclamation filed by the 
U.N. Command with the International Red Cross Committee on July 4, 
1950, referred only to ‘‘the principles recognized by civilized nations in 
armed conflict,’’ ®* and not to any specific convention or rules of interna- 
tional law. Although shortly afterwards, in a letter to the Secretary 
General, the U. S. representative confirmed ‘‘arrangements to facilitate the 
humanitarian mission of . . . the delegate of the ICRC . . . in the territory 
controlled by the Unified Command . . . [who] is expected .. . to carry 
out the service for the Prisoners of War provided for in the Geneva Con- 
ventions of 1929 and 1949,’’** it was not until October, 1952, that the 


United Nations.’’ (Facts on File, Vol. 11 [1951], p. 202 H.) But on Feb. 6, 1952, the 
North Korean Senior Delegate, General Nam II, defined the warring parties as ‘‘ North 
Korea and China,’’ and ‘‘the countries concerned of the United Nations’’ (id., Vol. 12 
[1952], p. 37 D). South Korea is not a U.N. Member. 

58 N. Y. Times, July 17, 1952, p. 1, col. 1. The Geneva Conventions were signed by 
the delegate of Nationalist China. 

59 Cf. the documentation presented by the U. S. representative (U. 8./U. N. press 
release, Feb. 25, 1953, D.S.B., Vol. 28 (1953), p. 382) and the affirmative answer by the 
representative of the U.S.S.R. on sales of Soviet armaments to ‘‘our friend and ally,’’ 
China (U.N. Doe. U.S./A/C.1/2552, March 2, 1953, pp. 46, 49-50). 

60 Cf., e.g., Vyshinsky’s speeches in the Political Committee on Nov. 10, 1952 (U.S./A/ 
C.1/2540), Nov. 24, 1952 (U.S./A/C.1/2543) ; and the speech mentioned in the preced- 
ing note. 

61 This was a discussion in the Third Committee of the ‘‘Complaint of failure of the 
U.S.S.R. to repatriate or otherwise to account for prisoners of war detained in Soviet 
territory.’’ A summary is in U.N. Yearbook, 1950, p. 564. 

62 U. N. Bulletin, Vol. 12 (1952), p. 156. 

63 Le Comité International de la Croix Rouge et le conflit en Corée (1952), p. 13, 
quoted in ‘‘Memorandum of Opinion . . .’’; also N. Y. Times, July 5, 1950, p. 2, col. 
7. Cf. Taubenfeld, ‘‘ International Armed Forces and the Rules of War,’’ this JouRNAL, 
Vol. 45 (1951), pp. 671-679. 
6+ U.S./U.N. press release, Aug. 14, 1950. 
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United States position was predicated on the assumption that the Prisoner 
Convention is binding on all parties to the conflict. Nevertheless, it was 
considered necessary to emphasize, as the British did in their and the 
United States’ name, that both countries considered themselves as ‘‘apply- 
ing the 1949 Geneva Convention on a voluntary basis.’’®* The soundness of 
this legalistic postion is at least open to question, largely on two grounds: 
(a) both countries have been bound by the 1929 Geneva Convention 
which contained a provision for repatriation practically identical with the 
crucial Article 118 of 1949;°" (b) the fully interpreted 1949 Convention, 
which is a part of valid general international law, favors the position of 
the UNC. In any ease, the subjective applicability, that is, the intention 
of the parties to be bound by the Prisoner Convention in spite of not having 
ratified, or in some cases, even signed, is satisfactorily established. 


Material Applicability and Actual Application 


There is no doubt about the material applicability of the Prisoners of 
War Convention to the Korean situation. The problem lies in the manner 
in which it was interpreted and applied. The Soviet version,®* which for 
various reasons offers itself as more fully representative than the version 
of either of the Communist states direct parties to the Korean conflict, is 
based on the following reasoning: 


(a) Article 118, paragraph 1, states that: 

‘*Prisoners of war shall be released and repatriated without delay after 
the cessation of active hostilities.’’ ® 

(b) This is the prisoners’ right.” According to Article 7, 
‘‘Prisoners of war may in no circumstances renounce in part or in 
entirety the rights secured to them by the present Convention. 

(c) These provisions clearly mean that (i) ‘‘the Geneva Convention 
of 1949, and the previous Convention of 1929, demand the uncondi- 
tional repatriation of all prisoners of war’’;™ (ii) ‘‘no war prisoner 
is entitled to waive this right of repatriation regardless of his own 
preference’’ 


65 Cmd. 8596, p. 26 (italics added). 

66 The 1929 Convention has not been cancelled by the coming into force of the 1949 
document (for those states who have not ratified the latter), since it is not ‘‘inconsis- 
tent’’ with (i.e., contrary to) the newer document. Cf. Oppenheim (7th ed. [Lauter- 
pacht] 1948), Vol. 1, p. 852 (cited below as ‘‘Oppenheim’’). 

67 Art. 75 (see note 107 below). 68 See notes 59, 60 above. 

69 Par. 2 reads: ‘‘In the absence of stipulations to the above effect in any agreement 
concluded between the Parties to the conflict with a view to the cessation of hostilities, 
or failing any such agreement, each of the Detaining Powers shall itself establish and 
execute without delay a plan of repatriation in conformity with the principle laid down 
in the foregoing paragraph.’’ The rest of the article contains detailed stipulations 
concerning the costs of repatriation, which are not relevant to the problem at hand. 

70 Vyshinsky, Nov. 10, 1952, loc. cit. (note 60 above), pp. 10-11. 

71 Ibid., p. 26. 72 Ibid., p. 11. 
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(d) ‘‘the Geneva Convention ... contains no provisions which 
would enable the Detaining Power to delay repatriation of any prison- 
ers of war on the pretext that he was unwilling to be repatriated or 
was threatened by some danger’’;** quite on the contrary, Articles 
118 and 7 ‘‘are obviously designed to prevent either belligerent from 
taking [such] inhuman action.... Actually, in past international 
wars, prisoners of war of both belligerents were always repatriated 
in toto after the cessation of hostilities.’’ ™ 

(e) Consequently, ‘‘the position of the American Command in 
Korea [sic] and the Governments supporting it is in flagrant con- 
tradiction to the Geneva Convention of 1949 and [to] the generally 
recognized principles of international law with regard to the re- 
patriation of prisoners of war.’’ 


The arguments of the UNC refuted such applicability of the Prisoner 
Convention because (a) the Communists, not adhering to it otherwise, had 
little moral right to invoke it; ** (b) their interpretation was based on dis- 
tortion and misrepresentation ; (c) the resulting application was against the 
spirit of the convention, its ‘‘humanitarian principles,’’ and ‘‘the ideals 
of freedom and justice, for which we are fighting.’’*’ The somewhat 
elusive legal substance of these arguments was concretized and upheld by 
the above-mentioned Resolution 18 (VII), which established the legal con- 
nection between the ‘‘humane treatment”’ of the prisoners ‘‘in accordance 
with the specific provisions . . . and the general spirit of [the Geneva] 
Convention,’’ and the principle of non-forcible repatriation, which is not 
explicitly written into the convention. 

The United Nations General Assembly thus went on record as recognizing 
the full material applicability of the Prisoners of War Convention to the 
Korean situation, and, at the same time, as acting on the premise that the 
convention does not have the meaning the Soviet-bloc interpretation gave 
it. This raises some questions. Did the General Assembly merely put an 
authoritative stamp of approval on the existing law and its only possible ob- 
jective interpretation? Was the system of values, on which the United Na- 
tions’ construction was based, inherent in the existing law, or superimposed 
on it? Did the United Nations really face ‘‘another of those sociological 
situations where, the old law being defective from ethical and humanitarian 
viewpoints, [it had to] frankly refuse to be bound by it on the point in 
question,’’ ** and where it had to proceed to adjust it politically in an ez 


78 Ibid., p. 26. 

74 Communist Commanders to Commander-in-Chief, UNC, Oct. 16, 1952, D.S.B., Vol. 
27, p. 753. Cf. notes 61 above and 116 below. 

75 Note 70 above, loc. cit. 

76°*(The communist negotiators] virtually implied that they would observe such 
portions of the Geneva Convention as suited their purposes.’’ D.S.B., Vol. 26 (1952), 
p. 595 (36th Rep., Doc. 8/2541). 

77 President Truman at West Point, May 21, 1952 (N. Y. Times, May 22, 1952, p. 1, 
col. 8.). 

78 Potter, loc. cit. (note 55 above), p. 509; ef. also note 23 above. 
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post facto fashion and give it a construction which changed its original sense 
and purview? 

Besides the previously mentioned serious policy question of adherence 
in principle to international law as far as it is at all in existence or ap- 
plicable, the issues listed in the preceding paragraph seem particularly 
important because of (a) the sensitive political circumstances; (b) the 
allegations that the United States expropriated the United Nations aegis 
for its action in Korea; (c) the position of the United Nations as the only 
universal link in a bipolar world; and (d) the rdéle of international law 
which should not be further depreciated by evidence of arbitrary manipu- 
lation supported by the ‘‘mechanical voting majority’’—to use favorite 
Soviet terminology. Far from denying the duty of the General Assembly 
to perform such quasi-legislative acts of creative interpretation,”® it is clear 
that the Organization should not be unduly taxed by ascribing to it the 
performance of functions in areas of competence which are not clearly 
legally established. How much is, then, Resolution 18 (VII) de lege lata, 
that is, supported by positive law which existed before, although it has not 
been correctly applied, interpreted, and brought forth? 


Interpretation: Principles and Methods 


A specific application of a legal text, which means the determination of 
the consequences it has with reference to a given situation, and its in- 
terpretation, as the process of determining its meaning,*®° are usually in- 
extricably linked. International law has at its disposal a fairly elaborate 
set of canons of interpretation.*: The basic ones can be traced as far back 
as Roman law, largely because of their universality and common-sense 
character.*? In general, the interpretation of modern international law 
is anchored in the practice of civil law. The majority of national legal 
systems in the world belong to this group; ** and international legislation 
through multilateral treaties, the major source of contemporary interna- 
tional law, is so much the product of civil law technique that it must per- 
force apply the same interpretative methods. This dependence was recog- 
nized and authorized by the Permanent Court of International Justice 
which, on repeated occasions where there were gaps in the established 


79 Cf. note 119 below. 
80 Hudson, The Permanent Court of International Justice 1920-1944 (1943; cited 


below as ‘‘Hudson’’), p. 640. 

81 For three authoritative accounts of the réle of interpretation in international law, 
with interesting differences in emphasis, see: Hudson, op. cit., pp. 640-661; Hyde, op. 
cit., Vol. 2, esp. pp. 1468-1502; Oppenheim, op. cit., Vol. 1, pp. 856-863. 


82 Oppenheim, op. cit., Vol. 1, p. 857. 
88 Of the 59 original signatories of the 1949 Geneva Conventions, 45 states are ‘‘ civil 


law’’ countries. Cf. Arminjon-Nolde-Wolff, Traité de droit comparé (Paris, 1950), 
Vol. 1, pp. 50-52; Schnitzer, Vergleichende Rechtslehre (Basel, 1945), pp. 127-267, 
passim; Gutteridge, Comparative Law (2d ed., 1949), Appendix. 
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international-law canons of interpretation, found a natural recourse to 
analogous rules of municipal civil law.** 

Because of the character of code law, the techniques applied to its in- 
terpretation *° are more elaborate, flexible, and liberal than the traditional 
methods of restrictive construction of contracts and statutes, which influ- 
enced the views on interpretation of international law in the common-law 
countries.*® Reduced to the common denominator, the ‘‘civil law’’ tech- 
niques can be classified under the following rubrics; (a) textual (logical) 
interpretation, using (i) grammatical, (ii) logical, and (iii) systematic anal- 
ysis; (b) teleological interpretation, depending on (iv) travaux prépara- 
toires (legislative history), and (v) analogy of law.** The fact that they 
are all upheld by the Court’s practice is not without relevance to the in- 
terpretation of the 1949 Geneva Conventions, although the reference to the 
Court in Resolution 1 ** merely restates the conception of the Court as the 
highest interpretative authority in matters of international conventional 
law under Article 36 of its Statute.®® 

Interpretation in the proper sense takes place only if the legal text is 
not clear and exact,®°® or does not fully cover the factual situation and solve 
it in accordance with the standards of equity ** of the one who applies it. 


84 Cf. Hudson, op. cit., p. 661. 

85 A concise survey, written from the standpoint of common law, is Chapter VIII 
of Gutteridge (note 83 above). 

86 Cf. Westlake, International Law, Vol. 1, p. 293, quoted in Oppenheim, Vol. 1, p. 
857, note 1. 

87 Oppenheim, Vol. 1, p. 858 (2) (ad i, ii, in the text above); p. 859 (4) (ad iii, iv) ; 
p. 862 (iv); p. 859 (3) (v); Hudson, pp. 645-646 (i); pp. 642 (quoting Judge 
Anzilotti), 646 (ii); pp. 647, 657 (ili); pp. 649-650, 655-656 (iv); pp. 643-644, 
650-655 (v). The techniques of ‘‘statutory analogy’’ (implicit in item iii) and refer- 
ence to travaux préparatoires (item v) are alien to common law—a fact which also 
influenced the Court in the beginning of its activities (Oppenheim, Vol. 1, pp. 862- 
863); subsequent practice, however, approached the general technique of construction 
of civil-law texts (Hudson, pp. 652-654). C/f., also, de lege ferenda, the Harvard Re- 
search Draft Convention on the Law of Treaties, Art. 19 (a), this JouRNAL, Supp., 
Vol. 29 (1935), p. 661. 

88‘*The Conference recommends that, in case of a dispute relating to the interpreta- 
tion or application of the present Conventions which cannot be settled by other means, 
the High Contracting Parties concerned endeavour to agree between themselves to refer 
such dispute to the International Court of Justice.’’ Final Record, Vol. 1, p. 361. 

89 A direct inclusion of the ‘‘optional clause’’ in the 1949 Geneva Conventions was 
defeated largely by Soviet opposition on grounds of doubtful legal validity. Final 
Record, Vol. 2 B, pp. 120, 370. Cf. Yingling and Ginnane, loc. cit. (note 51 above), 
p. 398, 

90 Cf. Vattel’s maxim: ‘‘It is not allowable to interpret what has no need of in- 
terpretation’’ (Vol. 2, § 263), which is in essence the Communist argument. Lauter- 
pacht, in quoting it (Oppenheim, p. 858, note 1), states—very appropriately to the 
problem at hand—that ‘‘it is a rule which often begs the question.’’ Cf. also Hudson, 
pp. 641-642. 

91 Cf. Hudson, International Tribunals (1944), p. 123. 
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It is the Soviet Communist contention that the respective rules of the 
Prisoner Convention are exact, clear, perfectly applicable, and just. 
Without prejudging the case in question, let us examine it from the com- 
mon-sense standpoint that ‘‘linguistic clearness of a text is not necessarily 


indicative of clearness of design.’’ °° 


Interpretation of the Prisoners of War Convention 


Because specific rules or standards of interpretation naturally take 
precedence before general canons, it is necessary to search first the conven- 
tion itself for clues to its authentic construction.** We find that it does 
not contain any explicit general rule applicable to its interpretation; 
neither does it have a preamble which would provide an interpretative 
keynote.** But it offers several other points of departure, although largely 
outside the framework of the Prisoner Convention proper.** The first is 
in its Annex I,* which stipulates that the conditions for repatriation of 
sick and wounded prisoners ‘‘shall, in a general way, be interpreted in as 
broad a spirit as possible.’’ The other rule, common to Conventions I 
(Sick and Wounded) and II (Maritime), binds the parties ‘‘to provide 
for unforeseen cases, in conformity with the general principles of the 
present Convention.’’*’ Because all the conventions obviously form an 
organic whole, protecting the status of various types of victims of war,°* 
application of this clause to Convention III by statutory analogy seems 


entirely in place. 


92 Hyde, Vol. 2, p. 1469. 

93 Cf. Hudson, Permanent Court of International Justice, p. 643. 

94 The idea of a preamble was discarded only after a prolonged debate. Cf. Final 
Record, Vol. 1, p. 113; Vol. 2 A, pp. 322, 394. The 1929 Geneva Convention had a short 
formal preamble. 

95 Arts. 11 and 132 of the Prisoners of War Conventio contain procedural rules ap- 
plicable in cases of disputes, but their context indicates that they refer rather to those 
parts of the convention which regulate the treatment of prisoners while in captivity 
rather than their release. 

96 Model Agreement Concerning Direct Repatriation and Accommodation in Neutral 
Countries of Wounded and Sick Prisoners of War, Final Record, Vol. 1, pp. 282-284. 
The principles contained in this Model Agreement are made an integral part of the 
Prisoner Convention through the reference in Art. 110, par. 3: ‘‘. .. cases [of sick 
prisoners not covered by a special agreement between the parties to a conflict] shall be 
settled in accordance with the principles laid down in the Model Agreement. . . .’’ 

97 Convention I, Art. 45; Convention II, Art. 46. Both conventions were drafted by 
Committee I. It must be assumed that the drafters in Committees II (Prisoners) and 
III (Civilians) left out a similar general clause because their aim was the tightest 
practical wording, with no ‘‘escape clauses.’’ 

%8 This in spite of the fact that they were opened for separate signature and ratifi- 
cation. Cf. the remark by Professor de la Pradelle, in reference to Art. 2 (general 
applicability of the conventions), that ‘‘it should not be forgotten that this article 
form(s] part of a whole which is the International Conventions for the protection of 
war victims.’’ Final Record, Vol. 2 B, p. 14. 
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Finally, the ‘‘general principles,’’ the values which the drafters had in 
mind as the standard for interpretation and application of all the con- 
ventions, are revealed both in general terms and in specific provisions. In 
the first category are the very title of the conventions (‘‘. . . for the 
Protection of War Victims’’), and Resolution 8, in which ‘‘the Conference 
wishes to affirm before all nations . . . that its work [has] been inspired 
solely by humanitarian aims. .. .’’®® Among the specific provisions are 
such imperatives as, e.g., the first sentence of Article 13 (‘‘Prisoners of 
war must at all times be humanely treated.’’), and the greatly expanded 
scope of the convention so as to give the greatest protection to all possible 
categories of combatants, including ‘‘organized resistance movements’’ in 
any armed conflict.’ 

Thus the interpretative focus of the Prisoner Convention is the maximum 
of protection in accord with humanitarian standards, to be interpreted 
broadly and to serve as an overriding principle covering any gaps in the 
specific provisions. It is against this background that the results of the 
textual analysis, on which the Communist stand is based, have to be ex- 
amined. 

The ‘‘literalist’’ argument seems prima facie tight, although even in the 
textual framework two circumstances may be pointed out. First, the key 
sentence of Article 118 (paragraph 1) is defined in the same article (para- 
graph 2) as a ‘‘principle,’’ that is, a broad rather than a specific provision, 
susceptible of interpretation. This mitigates somewhat its absolute, un- 
conditional wording. Secondly, the language itself ‘‘cannot mean more 
than it actually says’’: (a) ‘‘ ‘repatriate’ . . . means simply that and not 
‘forcibly repatriate’’’; (b) ‘‘the relevant phrase is ‘shall be released and 
repatriated.’ Forcible repatriation would obviously involve precisely the 
opposite from release. It would be necessary to continue to detain the 
prisoner and to convey him under some form of restraint to the authorities 
of his own country.’’?** Since it must be at least questioned that the sig- 
natories of the convention could have had in mind that the implementation 
of a humanitarian principle justified the application of such forceful 


99 Final Record, Vol. 1, p. 362 (italies added). 

Among the several delegations which went explicitly on record as supporting this 
sense of the conventions, was the U.S.S.R. Cf., e.g., a general reference to the ‘‘atti- 
tude of the Soviet Delegation ... based upon the defense of humanitarian ideals’’ 
(Final Record, Vol. 2 B, p. 505), and the opposition—on this ground—to a proposal of 
New Zealand (ibid., p. 216), United States and others (ibid., pp. 399-400, with the 
implication that the U.S.S.R. is among those delegations which are ‘‘inclined to intro- 
duce into the Convention humanitarian provisions for the purpose of effectively safe- 
guarding the protected persons,’’ as distinguished from the policy of the opposed 
states), and Norway (ibid., Vol. 2 A, p. 808). 

100 Arts. 4 and 2 respectively. 

101 * Korea No. 1 (1953),’’ Cmd. No. 8793, p. 12. Even if this British argument is 
ex post facto, it does not diminish its validity. 
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methods,'®? it must be investigated why they did not draft the convention 
so as to prevent such a situation. 


Legislative History 


The answer to the preceding question can be found partly in the general 
interest and emphasis of the Diplomatic Conference, partly in the minutes 
of the drafting Committee (Committee II). On the first point, the travauz 
préparatoires divulge two interesting circumstances about the work of the 
Conference: (a) the debates on the Prisoner Convention are the most ex- 
tensively reported; *°* presumably more attention was paid to detail in the 
ease of this convention; (b) the effort spent on the drafting of Articles 
6, 7, 109, and 118, which are the most relevant to the Korean problem, does 
not seem proportionate to their present importance. 

This is a direct consequence of one set of circumstances which prompted 
the convening of the Conference and were in the fore of the delegates’ 
minds: all the violations of the 1929 Geneva Convention concerning the 
treatment of prisoners in captivity, of which some parties to the second 
World War were guilty. As a result, the 1949 Convention was considerably 
expanded primarily to accommodate more detailed provisions in this 
sphere.*** Although this reflects the predominant concern of the drafters,’ 
the striking quantitative disproportion between the regulation of the two 
phases of the prisoner’s fate—captivity and repatriation—does not accur- 
rately reflect the whole concern of the Conference, which met also under 
another shadow: the uncertainty about the fate of nearly 1,800,000 German, 
Japanese, and other prisoners of World War IJ, still in captivity or not 
accounted for.*°° What the draft of the relevant articles of the conven- 
tion lacked in quantity, was supplemented by forcefulness of formulation. 
Hence the strict language of Articles 118, 7, and others, and changes in 
the substantive law effecting the prisoners’ speediest release and repatria- 
tion, thus serving their normally best interest.’ 

This logically opens the Korean question, where the speediest repatriation 
was apparently not in the best interest of many prisoners. Does the fact that 


102 [bid, 

108 Cf. Final Record, Vol. 2 A. The record of the drafting of the Prisoners of War 
Convention takes 340 pages (pp. 235-575), more than all the other conventions together. 

104 Forty articles were added to the parts of the 1949 Convention which deal directly 
or indirectly with the treatment of prisoners in captivity (Arts. 12-108; 122-132) ; 
only one article was added to the original 10, dealing with the repatriation of prisoners 
(these articles were, however, elaborated in greater detail). 

105 Cf. the articles cited in note 51 above, the authors of which (Pictet, Dillon, Gut- 
teridge, Yingling and Ginnane), all attended the 1949 Conference in official capacities. 

106 U.N. Bulletin, Vol. 13 (1952), p. 300. 

107 Art. 75 (1929) stipulated that ‘‘repatriation of prisoners shall be effected with 
the least possible delay after the conclusion of peace.’’ Art. 118 (1949) changed it to 
‘*[release and repatriation] without delay after the cessation of active hostilities.’’ 
(Italies added.) 
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the text of Article 118 does not contain any alternative mean that such a 
situation was not envisaged; or was it envisaged, but purposely not regu- 
lated? The legislative record shows that such a situation was envisaged, 
but not on a grave mass scale; and that the decision not to regulate it ex- 
plicitly was arrived at on the basis of reasons partly in favor of the prison- 
ers, partly outside the framework of consideration of their fate as prisoners. 
These reasons were: 

1. The logical corollary of the prisoners’ right of option not to return 
to their country of origin is the duty to offer them asylum. Since asylum 
is traditionally a right of the states, ?°* no single major delegation was 
willing to assume it as a duty. This was the primary reason why the 
Austrian proposal was defeated in the drafting committee.’ 

2. The right of option may ‘‘allow the Detaining Power to delay re- 
patriation.’’ 17° 

3. ‘The prisoner of war might not be able to express himself with com- 
plete freedom when .. . in captivity.’’ 1 


Rights and Duties under the Convention 


If the prisoners were not deprived of their right of option with the view 
of limiting their benefits, is there any basis in the convention for deducing 
such a right in a specific situation (where the benefit seems to require it) 
from more tangible and objective premises than ‘‘humanitarian principles, ’’ 


‘‘justice,’’ or other concepts susceptible of divergent interpretation ? 

First, the convention contains several provisions which give the 
prisoner the right of option in various situations. Of these, two are par- 
ticularly close to our problem: (1) the prisoner has the right to refuse 
liberty on parole or promise;*?? (2) he may refuse repatriation during 


108 On asylum, cf., e.g., Oppenheim, Vol. 1, p. 618; Hackworth, Vol. 2, p. 622; 
Vyshinsky, The Law of the Soviet State (1948), pp. 633-636; on expatriation, see 
Oppenheim, pp. 591-592. 

109 Final Record, Vol. 2 A, p. 462. Austria proposed that ‘‘(1) Subject to the pro- 
visions of the following paragraph prisoners of war shall be repatriated to the country 
whose nationals they are at the time of repatriation. (2) Prisoners of war, however, 
shall be entitled to apply for transfer to any other country which is ready to accept 
them.’’ Ibid., p. 324. 110 Jbid., p. 337. 

111 Jbid., p. 462. This was a Soviet objection, seconded by the United States 
delegate. 

112 The possibility of release on parole or promise, as formulated in Art. 21 (‘*‘.. 
insofar as it is allowed by the laws of the Power on which [the prisoners] depend’’), 
is essentially a restatement of a customary rule, under which prisoners were usually 
not free to accept or refuse parole individually, but only through their own officers— 
¢o-prisoners. This practice, also accepted by the U. 8. Armed Forces (U. 8. War De- 
partment (note 20 above), Nos. 150-151), was the basis of a major argument of the 
Soviet delegate (Nov. 10, 1952 (note 60 above), pp. 20-21). This, however, overlooks 
the key sentence of Art. 21 (‘‘No prisoner of war shall be compelled to accept liberty 
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hostilities, if eligible because of his state of health.“* In both cases, the 
signatories assumed the duty to honor the prisoners’ wishes and to offer 
them what amounts to a temporary asylum. This duty was imposed on 
the states because it was felt that, in the light of experience, certain states 
may not be trusted to exercise their discretion in offering or withdrawing 
temporary asylum in the case of such prisoners.'** Secondly, the right of 
option concerning regular repatriation after the cessation of hostilities was 
not included in the text of the convention because, as has beer noted above, 
the signatories refused to take over a blank burden of (permanent) 
asylum **° or to leave any loopholes in the convention. 

Under these circumstances, the following construction may be suggested 
as corresponding to the sense of the convention: 


(a) the prisoners have a right of option in specific cases; 

(b) the extension per analogiam of this right to the situation under 
Article 118 is not explicitly excluded and therefore permissible ; 

(c) the convention has not abolished the signatories’ right of discretion 
concerning asylum of prisoners not covered by Articles 21 and 
109,*** 


on parole or promise.’’), which, as far as refusal goes, clearly dissociates the prisoner, 
as an individual, from his state. 

113 Art. 109, last paragraph, reads: ‘‘No sick or injured prisoner of war who is 
eligible for repatriation under the first paragraph of this Article, may be repatriated 
against his will during hostilities.’’ Final Record, Vol. 2 A, p. 291. 

114 Cf. Conference of Government Experts, Geneva, 1947, Preliminary Documents Sub- 
mitted by the International Committee of the Red Cross, Vol. 2, pp. 187-188, quoted in 
‘Memorandum of Opinion .. .’’ (cited, note 43 above). 

115 This excludes the possibility of interpretation e contrario, which would argue that 
since the contingency in question (Art. 118) was known to the legislators, and still was 
not regulated by them analogously with similar contingencies (non-repatriation of eligible 
prisoners under Arts. 21 and 109), it is to be concluded that they did not intend to 
regulate it in the same manner (that means that analogy is not permissible). Although 
not so stated, this construction is implicit in the Soviet version. 

116 This question was discussed in detail during the 1947 Conference of Government 
Experts, which considered it an accurate reflection of existing practice to leave it up 
to the detaining Power whether or not to repatriate a prisoner who had good reasons for 
not going home. It was therefore considered unnecessary to write it into the convention, 
thus creating an explicit ‘‘escape clause.’’ Cf. Conférence d’Experts Gouvernementauz 
pour l’Etude des Conventions protégeant les victimes de la guerre, Vol. III/2, p. 340. 

The ‘‘existing practice’’ can be traced as far back as the American War of Inde- 
pendence (Art. VII of the Peace Treaty of 1783) and includes, since World War I, at 
least 26 instances, 17 of them from Soviet treaties, listed in the ‘‘Memorandum of 
Opinion. ...’’ A typical provision from the Soviet group is Art. 2 of the Conven- 
tion of March 28, 1921, Regarding Repatriation between R.S.F.S.R. and Turkey: ‘‘ The 
mutual repatriation of prisoners shall be effected with their consent; forced repatriation 
shall in no way be admissible.’’ The most important examples of World War II prac- 
tice were the British-French Accord in Syria and Lebanon (1941) and the Soviet sur- 
render offers at Stalingrad (1943) and Budapest (1945). Reference to the last two 
items, which considerably embarrassed the Communist negotiators in Pan Mun Jom, 
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This construction not only rests on the convention and customary inter- 
national law, but also conforms to the logical and moral postulate of the 
human right of individual freedom, limited only by the axiomatic duty of 
its exercise within the limits of bona fides, subject, in the particular case, to 
the scrutiny of the state granting the asylum. In the absence of a specific 
provision for an independent arbiter in a Korea-type situation, the postu- 
late of the prisoner’s right to decide what is his real benefit which is to be 
given the legal protection of the convention, has also a very practical sig- 
nificance. 

The specific question of option under Article 118 could be answered with 
even more assurance if it rested not only on an analogy, but on a general 
conclusion that the convention gives the prisoners rights in their own 
name, which they, consequently, have the option to use or to renounce. 
The question to be asked is: How much did the drafters of the convention 
project the lofty ‘‘humanitarian principles’’ into the specific kind of rights, 
duties, and right-duty relationships, which are characteristic of what have 
become known as ‘‘humanitarian [i.e., human rights]conventions’’? *"” 
This question is not only important in view of the especially sensitive human 
rights situation of a war prisoner, but also because it suggests a still dif- 
ferent approach to the proper construction of Article 118. 

For the reasons touched upon above, Article 118 is formulated in terms 
of the duty of the captor state. Whose right corresponds to that duty? 
Is it the right of the prisoner to be repatriated, or is it the right of his 
state to have him repatriated? It is entirely in line with the Soviet con- 
ception of state monopoly of rights in international law and their col- 
lectivist conception of state-individual relationship to claim that the duty 
of the captor state is not toward the prisoners but toward the state they 
depend upon and that, consequently, they must be repatriated ‘‘irrespective 
of their wishes.’’""® On the other hand, it is difficult to uphold this con- 
ception if the duty-right relationship is between the captor state and the 
prisoner, both of whom are in a given situation satisfied that the repatria- 
tion is prejudicial to the prisoner’s legitimate interests. 

Apart from the Korean situation, the construction of Article 118 was 
considered in 1950 by the General Assembly, which endeavored to amend its 


was allegedly supplied to the UNC by the A. F. of L. (Facts on File, Vol. 12 (1952), 
pp. 198 C, 229 F.). 

117 Cf. Lauterpacht, International Law and Human Rights (1950), p. 121; also the 
language of a recent Venezuelan proposal (U.N. Doc. A/C.6/L.197/Rev. 1). 

118 Cf. note 70 above. Arguing the point that the captor state does not have the right 
to grant asylum but merely the absolute duty to repatriate, the Soviet delegate also 
emphasized that war prisoners were not political refugees. Cf. an analogous situation 
of many displaced persons, who were brought to Germany as forced laborers, and when 
ad refused repatriation, were given the status of political refugees under the IRO 

arter. 
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semantic form by reading it as meaning, in conformity with ‘‘recognized 
standards of international conduct,’’ that ‘‘all prisoners should be given 
an unrestricted opportunity of repatriation.’’*® The expression of the 
right-duty relationship, implied in this construction, is found in an even 
more explicit way in the convention itself. Article 6 **° confirms that there 
is a sphere of original and absolute prisoners’ rights, created by the con- 
vention and not derived from the states ?*4 and that states, therefore, cannot 
be considered the exclusive subjects under this convention.’*? This con- 
struction is the more cogent since the convention must be read in the con- 
text of contemporary international law which has established human rights, 
such as personal freedom and inviolability, as legal rights under the United 
Nations Charter,?** and is in the stage of their specification in the Declara- 
tion of Human Rights and the de lege ferenda Covenant on Human Rights. 

Having thus made a step in the right direction, the convention stopped 
short of really safeguarding the prisoners’ human rights. Their imper- 
fection in terms of legal formulation is shown by the lack of established 
procedure for their enforcement, as well as such textual inconsistencies 
and contradictions as illustrated by Article 7, in which the prisoners, sub- 
jects or quasi-subjects under Article 6, are denied the very right the 
status of a full subject of law usually involves, namely, the freedom to use 
or to renounce a specific right. But here, just as in the case of Article 


118, the legislative history shows that the language was chosen in order to 
prevent any abuse,'** not to limit the status of the prisoner as it may be 
derived from Article 6 as well as from the general context of the convention. 
Quite on the contrary, the background of Article 7 reveals that the idea of 
the prisoner as a direct addressee of the norms of the convention was pres- 


119 Resolution 427 (V), Dec. 14, 1950, U.N. Yearbook, 1950, pp. 568-569 (italics 
added). Although the réle of the General Assembly as interpreter of the convention is 
nowhere defined, this construction is so much in line with the spirit of the convention 
that its quasi-authoritative character cannot be doubted. 

120 Par. 1: ‘‘In addition to the agreements expressly provided for in [the several 
articles] the High Contracting Parties may conclude other special agreements for all 
matters concerning which they may deem it suitable to make separate provisions. No 
special agreement shall adversely affect the situation of prisoners of war, as defined by 
the present Convention, or restrict the rights which it confers upon them.’’ (Italics 
added.) 

121 The derivative character of international rights of individuals is usually defined 
by their dependence for implementation on national legislation. Cf. Oppenheim, Vol. 1, 
p. 581. 

122 For an extensively documented recent discussion of the subject-object theory in 
international law, see Manner, ‘‘The Object Theory of the Individual in International 
Law,’’ this JouRNAL, Vol. 46 (1952), pp. 428-449. 

128 Oppenheim, Vol. 1, p. 672. 

124 Cf. Final Record, Vol. 2 B, pp. 17, 56, 110. 
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ent in the delegates’ minds,!*° but was not consistently translated into the 
convention as a whole.'*¢ 


Final Evaluation 


The preceding legitimate logical and teleological interpretation suggests 
that : 


(a) The manipulative character of the arbitrarily narrow Soviet 
Communist construction of the convention is established when the 
document is read in its whole context; 

(b) The position of the United Nations majority is safely within the 
limits of the convention, both as far as Resolution 18 (VII) and the 
UNC proposal of September 28, 1952, are concerned ; **” 

(c) The United Nations stand is also supported by general and par- 
ticular international law, and by the postulate of increasing projection 
of the human rights concept into international practice and law.'** 


Beyond these specific conclusions, the Korean repatriation problem 
also gives interesting insights into the general question of the réle of law 


125 Some delegates read into the provision of Art. 7 a duty of the prisoner not to 
renounce his rights, and objected to it probably on the grounds that only states should 
have duties under the convention. This can be inferred from two ‘‘soothing’’ remarks 
by the Soviet delegate who emphasized that only states were bound under the conven- 
tion and also interpreted Art. 7 as signifying that ‘‘no legal issue can be raised by the 
fact that a protected person renounces the rights which the Convention accords him.’’ 
Ibid., pp. 18, 56. It may be doubted that the Soviet delegate had in mind the full im- 
plications of his interpretation, although he perfectly expressed the sense of the con- 
vention: The home state does not have any right to force the prisoner to use his right 
of repatriation and, therefore, cannot raise any legal issue when the prisoner renounces 
this right. 

126 In this sense, the convention is an illustration of the half-way mark which con- 
temporary international law has reached in its development from the traditional system 
to a modern law of nations. 

127 See note 40 above. This proposal even squares in fact with Art. 7 as literally 
construed, since the explicit distinction of:‘‘ release’’ and ‘‘repatriation’’ in the language 
of the convention suggests that the prisoner can be simply released, thus lose his status 
as prisoner, and therefore not be bound under Art. 7. It is, however, only an addi- 
tional instance of the lack of legal skill with which the armistice negotiations were 
handled that the language (a contrario spirit) of the UNC proposal does not really 
make this point. In Alternative 1, it speaks about the prisoners to be permitted to 
regain their civilian status after they have stated their preference (i.c., making their 
decision still as prisoners and, in case of non-repatriation, waiving their right in violation 
of Art. 7); in Alternative 2, the language is somewhat more adequate, although am- 
biguous (‘‘freeing from control’’ meaning total release). 

128 The implication of the Korean situation gives human rights a new dimension. 
Cf., e.g., Lauterpacht (note 117 above), where treaties governing the status of war 
prisoners are not mentioned among the human rights conventions, although the list is 
otherwise exhaustive. Cf. also the suggestion in a 1948 study that the regulation of 
the POW problem be entrusted to the U.N. Human Rights Commission (see this JouRNAL, 
loc. cit. (note 52 above), p. 749). 
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in the world community. They are sketched out here only as suggestions, 
without any attempt to exaggerate the importance of this single cause 
célébre in the whole framework of international law and its progressive 
development. 

Even if all the complex and different problems and limitations, especially 
also socio-cultural,’”® are recognized, it still appears axiomatic that the 
growth of modern international law is subject to essentially the same pre- 
requisites as any other developed system. Very important among them are 
actual use and constant adjustment. On the first point, the philosophy and 
practice of the Pan Mun Jom negotiations have violated a maxim which 
was translated into the terminology of common law by the words ‘‘rules 
and precedents should not be discarded in favor of pseudo-equity.’’ **° 
In itself, this could not be hastily generalized and overemphasized, if it did 
not reflect a much deeper-going trend,’** and if it had not illustrated the 
distinct disadvantage of operating on the level of lofty but vague value con- 
cepts, subject to contradicting interpretations, instead of exhausting first 
in a logically and morally, rather than only politically, justifiable manner 
the existing legal basis and all the potential links it provides in the ideologi- 
eally split world. 

On the other hand, the element of stability which is sought through wider 
and better use of international law must not be identified with rigidity 
which eventually puts any legal system out of order. Only constant 
adjustment to the necessities and feelings of a predominant majority of the 
world community, through legal interpretation and adequate forward- 
looking legislation, can give international law the necessary flexibility and 
versatility. The extensive interpretation the Prisoners of War Conven- 
tion required to cover a specific inequitable situation which arose a few 
months after its coming into force (and which could have been foreseen 
in principle), suggests that this document was drafted on the periphery, 
rather than in the center, of ‘living international law.’’ One may then 
consider it less a ‘‘milestone’’ in its own right ?** than a reminder of that 
type of progressive legislation which the particular climate and strains of 
the present world community require. 


129 Cf. Northrop, ‘‘Contemporary Jurisprudence and International Law,’’ Yale Law 
Journal, Vol. 61 (1952), pp. 623-654, especially the latter half of the article. 

180 Patterson, ‘‘Constructive Conditions in Contracts,’’ Col. Law Review, Vol. 42 
(1942), p. 954. 

181 Cf. the insignificant réle which international law played in the preparatory work 
for the United Nations Organization (reflected, e.g., in Department of State, Postwar 
Foreign Policy Preparation, Pub. 3580 [1950]) and Kennan’s accusations of ‘‘legal- 
ism’’ (esp. Ch. VI of American Diplomacy 1900-1950 [1951]). Cf. also Sohn, ‘‘The 
Impact of the United Nations on International Law,’’ Proc., Am. Soc. Int. Law, 1952, 
p- 105. 

182 Final Record, Vol. 2 A, p. 575. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By Yuen-u Liane * 


DIPLOMATIC INTERCOURSE AND IMMUNITIES AS A SUBJECT FOR CODIFICATION** 


Diplomatic intercourse and immunities was one of fourteen topics of 
international law which the International Law Commission of the United 
Nations, at its first session in 1949, selected for codification. At that time, 
however, the Commission gave priority to, and initiated work on, three of 
the fourteen topics, namely, the law of treaties, arbitral procedure and 
regime of the high seas.2, Subsequently, the Commission, at its second ses- 
sion in 1950, decided, in pursuance of a recommendation of the General 
Assembly,® to include in its list of priorities the topic of regime of the 
territorial sea,‘ and during its third session in 1951, it further decided to 
initiate work on the topic of nationality, including statelessness.® 

At its seventh session, the General Assembly of the United Nations, upon 
the initiative of the Delegation of Yugoslavia, adopted a resolution ® in 
which the General Assembly, considering, inter alia, ‘‘that early codification 
of international law on diplomatic intercourse and immunities is necessary 
and desirable as a contribution to the improvement of relations between 
States,’’ requested the International Law Commission, ‘‘as soon as it con- 


* Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. This note was prepared in collaboration with Mr. Hsuan- 
Tsui Liu, Legal Counselor, Legal Department, United Nations Secretariat. 

** In the past three years, it has been the practice of the writer to devote the notes 
on legal questions concerning the United Nations in the July issue each year of this 
JOURNAL to the review by the General Assembly of the work of the International Law 
Commission. At its fourth session in 1952, however, the International Law Com- 
mission did not complete its work on any subject of international law and its report on 
that session therefore did not contain any final draft. Consequently, the General As- 
sembly merely adopted a resolution (No. 683(VII)) taking note of the report. The 
report of the Commission (General Assembly, 7th Sess., Official Records, Supp. No. 9, 
A/2163) has been printed in full in this JouRNAL, Supp., Vol. 47 (1953), pp. 1-26. 

1 Report of the International Law Commission Covering Its First Session, General As- 
sembly, 4th Sess., Official Records, Supp. No. 10 (A/925), pars. 16-17; this JourNAL, 
Supp., Vol. 44 (1950), pp. 6-7. 

2 Report, par. 20. 8 Resolution 374 (IV) of Dec. 6, 1949. 

4Report of the International Law Commission Covering Its Second Session, General 
Assembly, 5th Sess., Official Records, Supp. No. 12 (A/1316), par. 18; this JourNat, 
Supp., Vol. 44 (1950), p. 109. 

5 Report of the International Law Commission Covering the Work of Its Third Ses- 
sion, General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858), par. 85; this 
JOURNAL, Supp., Vol. 45 (1951), p. 138. 6 Resolution 685 (VII) of Dee. 5, 1952. 
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siders it possible, to undertake the codification of the topic ‘Diplomatic 
intercourse and immunities,’ and to treat it as a priority topic.’’ 


I. Previous ATTEMPTS AT CODIFICATION OF THE SUBJECT 


The suggestion of the codification of the law of diplomatic intercourse 
and immunities was not new. In 1927 the League of Nations Committee 
of Experts for the Progressive Codification of International Law had 
reported to the Council of the League that the subject of diplomatic 
privileges and immunities was, within certain limits, ‘‘sufficiently ripe for 
international regulation.’’* The Committee came to that conclusion in 
the light of replies of the governments to its questionnaire. Of twenty- 
seven governments which replied on that subject, only two were opposed 
to its codification. The Council of the League, having considered the 
report of the Committee of Experts, approved a report in which it was 
said that the question of diplomatic privileges and immunities was ‘‘ hardly 
an urgent question,’’ and that it might be excluded from the scope of the 
contemplated general conference,® 7.e., the Hague Conference for the Codi- 
fication of International Law which was thereafter held in 1930. When 
the report of the Council came before the Assembly, the First Committee 
of the latter approved a report of a subcommittee in which the subcommittee 
concurred in the view of the Council concerning the question of diplomatic 
privileges and immunities. It added the observation that ‘‘the conclusion 
of a universal agreement’’ on that question seemed ‘‘somewhat difficult at 


the present time’’ and that it was ‘‘not important enough to warrant its 
insertion in the agenda of the proposed conference.’’*® Accordingly, the 
League Assembly, in its resolution of September 27, 1927, did not include 
diplomatic privileges and immunities among the questions to be referred 
to the Hague Conference." 


7 **Report to the Council of the League of Nations on the Questions which Appear 
Ripe for International Regulation,’’ April 2, 1927, League of Nations Doe. C.196. 
M.70. 1927. V., p. 7; this JouRNAL, Spec. Supp., Vol. 22 (1928), p. 5. 

8‘*General Report on Procedure’’ submitted by the Committee of Experts to the 
Council of the League, April 2, 1927, League of Nations Doc. C.197. M.71. 1927.V., 
p. 1; this JouRNAL, Spec. Supp., Vol. 22 (1928), p. 39. The two governments which 
were opposed were those of the British Empire and India. The United States was 
** favorable in principle.’’ See League of Nations Doc. C.196. M.70. 1927.V., p. 267. 

9‘*Report of the Polish Representative, Mr. Zaleski, Approved by the Council on 
June 13th, 1927,’’ in League of Nations Doc. A.18. 1927.V., p. 5; this JouRNAL, Spec. 
Supp., Vol. 22 (1928), p. 222. 

10 ‘Report of the First Committee to the Assembly,’’ Sept. 23, 1927, League of 
Nations Doc. A.105. 1927.V., p. 2; this JouRNAL, Spec. Supp., Vol. 22 (1928), p. 346. 

11 League of Nations Official Journal, Spec. Supp. No. 53, p. 9; this JourRNAL, Spec. 
Supp., Vol. 22 (1928), p. 231. The subjects submitted to the Conference were: Na- 
tionality, Territorial Waters, and Responsibility of States for Damage done in their 
Territory to the Person or Property of Foreigners. 
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In addition to the question of diplomatic privileges and immunities, the 
Committee of Experts further considered the question of the revision of 
the classification of diplomatic agents. One of its subcommittees, in a 
report, urged the desirability of revising the classification of diplomatic 
representatives established by the Congresses of Vienna and Aix-la-Chapelle 
and suggested the convening of an international conference ‘‘with a view 
to reaching a general agreement on some classification of diplomatic agents 
more suitable to the present general form of Governments and the spirit 
of the League of Nations.’’ On the basis of this report, the Committee of 
Experts addressed a questionnaire to the governments for their views.’* 
The majority of the replies received from governments recommended that 
the question should be placed on the agenda. The Committee, however, 
found the contrary opinion to be so strongly represented that, for the 
moment, it felt it could not declare an international regulation of this 
subject-matter to be realizable.** 

While codification of the law of diplomatic intercourse and immunities 
had not been carried out under the aegis of the League of Nations, a similar 
attempt had met with some success among the American states. The 
Sixth International Conference of American States, held in Havana in 
1928, adopted a Convention on Diplomatic Officers.’ This convention 
regulates the duties, the immunities and prerogatives of diplomatic officers 
as well as the commencement and termination of diplomatic missions. 


II. PracticAL IMPORTANCE OF CODIFICATION OF THE SUBJECT 


In introducing before the seventh session of the General Assembly the 
question of the codification of the topic of diplomatic intercourse and im- 
munities, the Delegation of Yugoslavia maintained that the matter was 
one of urgent practical importance. It was contended that, of late, 


12 **Questionnaire No. 10: Revision of the Classification of Diplomatic Agents,’’ 
April 2, 1927, League of Nations Doc. C.203. M.77. 1927.V; this JournaL, Spec. Supp., 
Vol. 22 (1928), p. 111. The report of the subcommittee is annexed thereto. The ques- 
tions submitted to governments were: ‘‘Is it desirable to revise the classification of 
diplomatic agents made by the Congresses of Vienna and Aix-la-Chapelle? In the 
affirmative case, to what extent should the existing classes of diplomatic agents be 
amalgamated, and should each State be recognized to have the right, in so far as ex- 
isting differences of class remain, to determine at its discretion in what class its agents 
are to be ranked?’’ 

18 *Second Report to the Council of the League of Nations on the Questions which 
Appear Ripe for International Regulation,’’ adopted by the Committee of Experts at 
its Fourth Session, held in June, 1928, League of Nations Doc. A.15. 1928.V., June 27, 
1928, p. 6. 

14The convention was signed on Feb. 20, 1928, and is in force between 12 states. 
The United States signed but did not ratify it. The text of the convention is printed 
in this JouRNAL, Supp., Vol. 22 (1928), pp. 142-151. 
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violations of international law in the field of diplomatic intercourse 
and immunities have not only become more frequent, but are as- 
suming an increasingly serious character and are tending to become 
a more or less established feature of international relations, thus im- 
perilling the maintenance of normal relations among States.*® 


In the Sixth (Legal) Committee, to which the question was referred, the 
representative of Yugoslavia’ alleged that discrimination was practiced 
against Yugoslav representatives by the governments of the Soviet Union, 
Poland, Czechoslovakia, Hungary, Bulgaria, Rumania, and Albania. 
The flagrant violations of privileges and immunities to which his 
country’s representatives had been subjected included discourtesy, 
maltreatment and physical attacks, arrest, restriction of travel, denial 
of medical aid and various services, difficulties concerning food sup- 
plies, the refusal of exit visas, illegal entry into the hotels, legations, 
embassies and apartments occupied by them, the prevention of official 
contact, censorship and the refusal to permit them to receive mail and 
newspapers. 
Whenever his government protested against any of those violations, the 
governments concerned would reject the notes of protest as ‘‘slanderous.’’ 
The representative of Yugoslavia concluded that ‘‘the time had come 
to find a general legal solution for the problem, or, in other words, to 
study its elements and to codify the relevant rules in the light of existing 
needs and the stage of development reached by international law.’’ Codifi- 
cation would, in his opinion, ‘‘mobilize world public opinion against ag- 
gressive machinations in general and against the activities of which he had 
spoken in particular. World tension would certainly be relieved thereby.’’ 
He accordingly introduced a draft resolution ‘* providing that the General 
Assembly 
Recommends that the International Law Commission should under- 
take the codification of the topie ‘‘Diplomatic intercourse and im- 
munities’’ as a matter of priority. 


The representative of the United States ** also gave emphasis to the prac- 
tical importance of the codification of the law of diplomatic intercourse 
and immunities. He said that United States diplomats and citizens, too, 
had suffered ‘‘at the hands of the Cominform régimes’’ maltreatment simi- 
lar to that described by the Yugoslav representative. He continued: 


It was particularly alarming to note the growth of Soviet isolation- 
ism since the end of the war, at which time, ironically enough, the 


15 Explanatory Memorandum submitted by Yugoslavia, U.N. Doe. A/2144/Add. 1, 
General Assembly, 7th Sess., Official Records, Annexes, Agenda Item 58, pp. 2-3. 

16 General Assembly, 7th Sess., Official Records, Sixth Committee, 313th meeting, pars. 
2-21. 

17 General Assembly, 7th Sess., Official Records, Annexes, Agenda Item 58, p. 3, 
A/C.6/L.248. 
18 Jbid., 6th Committee, 315th meeting, pars. 2-6. 
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USSR had become a Member of the United Nations. That attitude was 
seriously affecting the work of diplomatic officials. In January 1952, 
the Government of the Soviet Union had issued a decree which had 
in effect converted 80 per cent of the country into a forbidden zone. 
Incidentally that zone included Kiev and Minsk, the capital cities of 
the Ukrainian SSR and the Byelorussian SSR. In addition, the State 
Secrets Act of 1947 had drastically limited spoken or written communi- 
cations between Soviet citizens and foreign diplomats. Those re- 
strictions had greatly increased the tragedy of some 2,000 persons in 
the Soviet Union who were known or presumed to be United States 
nationals. ... 


The representative of the United States, as did the representative of 
Yugoslavia, gave individual cases to substantiate his contentions. 

The position of the delegations of Yugoslavia and the United States 
was contested by the representative of the Soviet Union.’® He said that 
‘‘the USSR had constantly emphasized the need to observe the recognized 
principles of international law, including the provisions governing diplo- 
matic immunities,’’ and he denied the charges of violations preferred 
against his government. He was opposed to the Yugoslav draft resolution. 
The representative of Poland was also critical of the Yugoslav proposal. 
He said that the considerations underlying it ‘‘were not of a legal 
nature.’’ 2° 

Most of the other members of the Sixth Committee avoided discussion 
of the immediate reasons which appeared to prompt the Yugoslav Delega- 
tion to introduce the question before the General Assembly. The repre- 
sentative of Denmark, for instance, said that he would not discuss the 
reasons of the Yugoslav Delegation for asking priority for the topic; ‘‘the 
question of diplomatic privileges was sufficiently important in itself to 
warrant consideration by the International Law Commission at an early 
date.’’ He added that ‘‘the fact that a growing number of international 
organizations were seeking immunities for the members of their staff made 
the matter even more pressing.’’ ** 


III. Scope or THE SuBJECT FOR CODIFICATION 


Discussions in the Sixth Committee touched upon the scope of the sub- 
ject of diplomatic intercourse and immunities for the purpose of codifica- 
tion. The representative of the United States pointed out that ‘‘accepted 
formulations would be particularly helpful if they regulated such matters 
as personal privileges and immunities, asylum, protection of premises and 
archives, and selection and recall of staff.’’ 

They should also recognize that diplomatic and consular officials were 


entitled to all the freedoms necessary to the performance of their gen- 
erally accepted duties—for example, freedom of access to their own na- 


19 Ibid., pars. 12-15. 20 Ibid., 316th meeting, par. 54. 
21 Ibid., 314th meeting, par. 38. 
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21 Ibid., 314th meeting, par. 38. 


444 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tionals and to all parts of the country except such small areas as were 
closed off for reasons of vital national security.** 


A. Consular Intercourse and Immunities 


The representative of the United States further suggested that the 
Yugoslav draft resolution should be broadened so as to refer to consular, 
as well as to diplomatic, privileges and immunities. ‘*Those subjects,’’ he 
said, ‘‘were so closely related that it seemed desirable and practical to 
have them treated together.’’** This suggestion of the United States was 
supported by the representative of Lebanon, who moved a formal amend- 
ment ** to that effect to the Yugoslav draft resolution. 

Most of the members of the Sixth Committee, however, were opposed to 
the Lebanese amendment. The representative of Yugoslavia ** was quick 
to point out that ‘‘consular intercourse and immunities’’ figured as a 
separate item on the list of topics of international law which the Interna- 
tional Law Commission, at its first session, provisionally selected for codifi- 
cation. Moreover, he said, ‘‘diplomatic immunities and consular im- 
munities were different, both in law and in form.’’ They constituted two 
different subjects and should not be treated together. When the amend- 
ment was put to the vote, it was rejected.”” 


B. The Question of Asylum 


During the discussions in the Sixth Committee, the representative of 
Colombia introduced an amendment ** to the Yugoslav draft resolution 
proposing that the General Assembly should request the International Law 
Commission, as soon as it considered it possible, to undertake the codification 
of the topic of ‘‘the right of asylum,’’ in addition to that of diplomatic 
intercourse and immunities. He recalled that the International Law Com- 
mission had, at its first session, included that subject in its list of topics 
of international law provisionally selected for codification, without giving it 
priority. The Commission had invited Mr. J. M. Yepes of Colombia, one 
of its members, to prepare a working paper on the topic for submission to 
its second session.*® In view, however, of the fact that a case involving the 
right of asylum was then pending before the International Court of Justice, 
Mr. Yepes had refrained from submitting his working paper and the Com- 


22 Tbid., 315th meeting, par. 7. 28 Ibid., par. 8. 

24 Ibid., par. 21. 25 Ibid., 316th meeting, par. 8. 

26 Report of the International Law Commission Covering Its First Session, loc. cit., 
par. 16. 


27 General Assembly, 7th Sess., Official Records, 6th Committee, 316th meeting, par. 
66. The vote was 13 in favor, 24 against, with 13 abstentions. 

28 U. N. Doe. A/C.6/L.251. 

29 Report of the International Law Commission Covering Its First Session, loc. cit., 


par. 23. 
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mission consequently did not include the topic of the right of asylum in the 
agenda of its second session.*® The Court had now given its decision * and 
there was no longer any reason why the Commission should not take up the 
topic. The representative of Colombia also pointed out that the Sixth In- 
ternational Conference of American States in 1928 had adopted a Conven- 
tion on Asylum,** ‘‘a subject manifestly connected with diplomatic im- 
munities.’’** The representative of Bolivia supported the Colombian 
amendment.** 

The Chairman stated that the item on the agenda of the General As- 
sembly clearly referred only to the topic of ‘‘diplomatic intercourse and 
immunities,’ ‘‘right of asylum’’ being a separate item on the list of the 
International Law Commission. The Colombian proposal, therefore, could 
not properly be regarded as an amendment to the Yugoslav draft resolu- 
tion.*> Some representatives were of the same view.* 

The representative of Brazil, while opposed to giving priority to the 
topic of the right of asylum, pointed out that when the International Law 
Commission discussed diplomatic immunities, it would undoubtedly touch 
upon ‘‘diplomatic asylum.’’** The representative of Colombia thereupon 
declared that, in Latin-American terminology, the word asilo meant only 
diplomatic asylum, the right of asylum in general being called ‘‘right of 
sanctuary.’’ He added that the inclusion of diplomatic asylum ‘‘ would 
not place a new item on the agenda of the International Law Commission 
but would encourage it to use material already at its disposal.’’ He subse- 
quently amended his amendment so as to request the International Law 
Commission to undertake the codification of the topic ‘‘Diplomatie inter- 
course and immunities, including diplomatic asylum.’’ ** 

It thus transpired that what the representative of Colombia had in mind 
was asylum as the term was used in the Havana Convention on Asylum of 
1928, namely ‘‘asylum granted to political offenders in legations, warships, 
military camps, or military aircraft.’’*® ‘‘Diplomatic asylum’’ therefore 
referred to ‘‘asylum granted to political offenders in legations.’’ 


80 Report of the International Law Commission Covering Its Second Session, loc. cit., 
par. 12. 

31 Colombian-Peruvian Asylum Case, Judgment of Nov. 20th, 1950, L.C.J. Reports, 
1950, p. 266; this JoURNAL, Vol. 45 (1951), p. 179; and Haya de la Torre Case, Judgment 
of June 13th, 1951, I.C.J. Reports, 1951, p. 71.; this JourRNAL, Vol. 45 (1951), p. 781. 

82 For text of Convention on Asylum, see this JoURNAL, Supp., Vol. 22 (1928), pp. 
158-159. 

88 General Assembly, 7th Sess., Official Records, 6th Committee, 315th meeting, pars. 
26-28. 

84 Tbid., par. 34. 35 Ibid., par. 29. 

86 For instance, the Philippines, ibid., par. 37; India, ibid., par. 38. 

87 Ibid., pars. 36 and 43. 

38 Tbid., pars. 40 and 45; 316th meeting, par. 61. 

89 The Convention on Asylum provides: 
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In the light of the clarification by the representative of Colombia, the 
representative of Turkey observed that ‘‘the object of diplomatic asylum 
was to ensure to diplomatic agents the inviolability of their person and 
residence.’’ He suggested that instead of the Colombian amendment, the 
words ‘‘including the inviolability of embassies and diplomatic residences’’ 
should be used.*® The representative of Colombia, however, declared that 
he could not accept the suggestion of the representative of Turkey. ‘‘The 
right of asylum,’’ he said, ‘‘should not be restricted to embassies; persons 
who had sought asylum in an embassy should be able to reach the frontier 
safely.’’ * 

Some members of the Sixth Committee were not satisfied with the new 
Colombian amendment. As the representative of Egypt put it, if diplo- 
matic asylum was a normal part of diplomatic immunity, the amendment 


‘‘ Article 1. It is not permissible for states to grant asylum in legations, warships, 
military camps, or military aircraft, to persons accused of or condemned for common 
crimes, or to deserters from the army or navy. 

‘*Persons accused of or condemned for common crimes taking refuge in any of the 
places mentioned in the preceding paragraph, shall be surrendered upon request of the 
local government. 

‘*Should said persons take refuge in foreign territory, surrender shall be brought 
about through extradition, but only in such cases and in the form established by the 
respective treaties and conventions or by the constitution and laws of the country of 
refuge. 

‘Article 2. Asylum granted to political offenders in legations, warships, military 
camps, or military aircraft, shall be respected to the extent in which allowed, as a right 
or through humanitarian toleration, by the usages, the conventions, or the laws of the 
country in which granted and in accordance with the following provisions: 

‘*1, Asylum may not be granted except in urgent cases and for the period of time 
strictly indispensable for the person who has sought asylum to ensure in some other 
way his safety. 

‘*2. Immediately upon granting asylum, the diplomatic agent, commander of a war- 
ship, or military camp, or aircraft, shall report the fact to the minister of foreign re- 
lations of the state of the person who has secured asylum, or to the local administrative 
authority, if the act occurred outside the capital. 

‘*3. The government of the state may require that the refugee be sent out of the 
national territory within the shortest time possible; and the diplomatic agent of the 
country who has granted asylum may in turn require the guaranties necessary for the 
departure of the refugee with due regard to the inviolability of his person, from the 


country. 
‘*4, Refugees shall not be landed in any point of the national territory nor in any 


place too near thereto. 
‘*5. While enjoying asylum, refugees shall not be allowed to perform acts contrary 


to the public peace. 
‘*6, States are under no obligation to defray expenses incurred by one granting 


asylum.’’ 
40General Assembly, 7th Sess., Official Records, Sixth Committee, 316th meeting, 


par. 26. 
41 Jbid., par. 60. See par. 3 of Art. 2 of the Convention on Asylum quoted in note 39. 
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was unnecessary. ‘‘The Sixth Committee would be trespassing on the field 
reserved to the International Law Commission by Article 19 of its Statute 
if it tried to impose a plan of work on the Commission.”’ ** 

The Colombian amendment to add the words ‘‘including diplomatic 
asylum’’ was eventually rejected by the Sixth Committee.‘ The Inter- 
national Law Commission was thus left free to decide to what extent it con- 
sidered it necessary to enter into the problem of diplomatic asylum as 
part of diplomatic intercourse and immunities. 


IV. THE QUESTION OF PRIORITY 


As related above, the Yugoslav draft resolution would recommend that 
the International Law Commission undertake the codification of the topic of 
diplomatic intercourse and immunities ‘‘as a matter of priority.’’ In its 
preamble, this draft resolution made reference to paragraph 3 of Article 
18 of the Statute of the Commission, according to which ‘‘the Commission 
shall give priority to requests of the General Assembly to deal with any 
question.’’ Various representatives in the Sixth Committee were fearful 
lest the adoption of the draft resolution in such terms might cause a dis- 
ruption of the program of work of the Commission, and means were sought 
to guard against that contingency. 

The representative of China, while expressing support for the Yugoslav 
proposal, inquired whether the expression ‘‘as a matter of priority’’ meant 
that the topic ‘‘diplomatic intercourse and immunities’’ should be given 
priority over any new commitments that the International Law Commis- 
sion might undertake, or priority over all the topics already on the list for 
codification. If the latter was meant, he said, ‘‘the recommendation might 
cause the Commission some inconvenience, for its term was to end in 1953 
and it would naturally be anxious to complete any work in hand before 
giving priority to fresh topics.’’ He suggested that the words ‘‘as a matter 
of priority’’ be replaced by ‘‘as soon as possible.’’** The representative 
of France moved a formal amendment in this sense.*® The French amend- 
ment was immediately accepted by the representative of Yugoslavia, who 
affirmed that his delegation ‘‘had not intended to propose that the Inter- 
national Law Commission should change the existing order of priority of 
the topics on its list but merely that it should add to the list the topic 
diplomatic intercourse and immunities.’’** He subsequently submitted a 
revised draft resolution providing that the General Assembly should re- 
quest the International Law Commission, ‘‘as soon as it considers it possible, 


42 Ibid., pars. 27-28. 

43 Tbid., par. 66. The vote was 17 in favor, 24 against, with 10 abstentions. 
44 Ibid., 314th meeting, pars. 1-2. 

45 Ibid., par. 5. For French amendment see U. N. Doc. A/C.6/L. 249. 

46 Ibid., par. 11. 
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to undertake the codification of the topic diplomatic intercourse and im- 
munities, and to treat it as a priority topic.’’ * 

This amended provision in the Yugoslav draft resolution received wide- 
spread support in the Sixth Committee. The representative of the United 
Kingdom declared that his delegation had always felt that, although the 
General Assembly was entitled to give directives to the International Law 
Commission, it should as far as possible refrain from doing so and should 
leave the Commission to arrange and carry out its own program of work. 
The members of the Commission were best qualified to decide which topics 
it could most advantageously deal with first, although of course there might 
be exceptional cases in which the General Assembly could usefully suggest 
topics for codification. The Commission should settle its own order of 
priority.** The representative of the United States suggested that the 
General Assembly should ask the International Law Commission merely 
‘*to consider the advisability of giving the item priority,’’ instead of di- 
rectly requesting it to do so. He pointed out that the Commission already 
had a list of priority items, ‘‘and any request requiring a change in their 
order might seriously interfere with its work.’’*® A number of other 
representatives expressed a similar view. 

The representatives of Argentina and Egypt proposed the deletion from 
the Yugoslav revised draft resolution of the paragraph referring to Article 
18 of the Statute of the Commission quoted above.°® The amendment was 
adopted by the Sixth Committee.™ 

When the draft resolution adopted by the Sixth Committee came before 
the General Assembly for consideration, the rapporteur of the Committee 
declared that ‘‘as the proposal now stands . . . it will be left to the Inter- 
national Law Commission to decide when it considers it possible to under- 
take the codification of the topic.’’ It was, apparently, in this sense that 
the General Assembly adopted the final resolution.” 


47 U. N. Does. A/C.6/L.250 and A/C.6/L.250/Corr.1. 

48 General Assembly, 7th Sess., Official Records, 6th Committee, 314th meeting, pars. 
17-18. 

49 Tbid., 315th meeting, par. 8. 50 Tbid., par. 17; 316th meeting, par. 14. 

51 Jbid., 316th meeting, par. 66. The vote was 20 to 14, with 15 abstentions. 

52 Ibid., Plenary Meeting, 400th meeting, par. 9. The vote was 42 to 5. 
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EDITORIAL COMMENT 


THE NEW POLICY REGARDING UNITED NATIONS TREATIES 


On April 6 last Secretary of State John Foster Dulles made a notable 
statement before the Judiciary Committee of the Senate which rings 
true to American ideals and hues to a clear line in respect of treaty-making 
by the United States. He was speaking at the hearings of the Committee 
on the pending Resolution for an amendment to the treaty clause of the 
Constitution for the purpose of protecting the local jurisdiction of the 
States of the Union from invasion under the guise of Federal treaties.’ 
In this connection, he took occasion to point out an important change of 
policy on the part of the United States, a reversal of the trend toward 
trying to use the treaty-making power to effect domestic reforms, or internal 
social changes. He added: 

This administration is committed to the exercise of the treaty-making 
power only within traditional limits. By ‘‘traditional’’ I do not mean 
to imply that the boundary between domestic and international con- 
cerns is rigid and fixed for all time. I do mean that treaties are 
contracts with foreign governments designed to promote the interests 
of our nation by securing action by others in a way deemed ad- 
vantageous to us. I do not believe that treaties should, or lawfully 
ean, be used as a device to circumvent constitutional procedures es- 
tablished in relation to what are essentially matters of domestic con- 
cern. 


To illustrate his point, Mr. Dulles went on to suggest methods for the 
promotion of human rights and individual freedom by persuasion, education 
and example instead of by the method of formal treaty-making, which latter 
would ‘‘commit one part of the world to impose its particular social and 
moral standards upon another part of the world community, which has 
different standards.’’ He said the Government did not intend to become 
a party to any such treaty.. 

Likewise he did not believe the goal of equal political status of men and 
women ‘‘can be achieved by treaty coercion or that it constitutes a proper 
field for exercise of the treaty-making power. We do not now see any 
clear or necessary relation between the interest and welfare of the United 
States and the eligibility of women to political office in other nations.’’ In 
the question and answer period he pointed out that in some countries the 
education of women was but little advanced even to the point of reading 
and writing. 

Consequently, he said the Government did not intend to become a party 
to the Convention on Political Rights of Women. These same principles, 


1 Department of State Bulletin, Vol. 28, No. 721 (April 20, 1953), p. 591. 
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he declared, would guide our action in other fields which have been sug- 
gested as fields for multilateral treaties. 

In reply to a question by Senator Bricker as to whether Mr. Dulles fav- 
ored the ratification of the Genocide Convention, Mr. Dulles expressed 
some doubt as to whether, in view of the events that have intervened, the 
Genocide Convention is going to accomplish the purposes in the mind of 
the drafters: ‘‘The Soviet Union and its satellites have either refused to 
ratify or ratified it with serious reservations.’’ He thought the solution 
of the problem involved could better be considered at a later date and added, 
‘*T would not press at the moment for its ratification.’’ 

This note does not cover or consider the balance of Mr. Dulles’ statement 
before the Judiciary Committee in which he presented his objections to the 
proposed amendment to the Constitution. 

Obviously Mr. Dulles regards the kind of treaty in the class of those 
mentioned and others like them as objectionable for two reasons: first, 
because the treaty approach is unsuitable for the accomplishment of the 
goals envisaged ; second, because the fields are outside the external interests 
of the United States at least at the present time. These are not constitu- 
tional objections, although constitutional objections were not ruled out of 
consideration. Such objections, however, are put aside for the present for 
the reason that such treaties are not now to be countenanced by the United 
States. 

This writer believes Secretary Dulles has thus clarified the position of 
the United States in the field of so-called ‘‘reform’”’ treaties, and placed 
them where they belong outside of the treaty field unless they can serve 
some clear international advantage to the United States. 

It may be of interest in this connection to refer to the comments of Mr. 
Charles Evans Hughes on the treaty-making power at the annual meetings 
of the American Society of International Law in 1928 and 1929. Mr. 
Hughes * was then President of the Society and took occasion to comment 
on the subject before the meeting. He had recently headed the American 
Delegation to the Sixth International Conference of American States 
where, among other things, a convention embodying the Bustamante Code 
of Private International Law was adopted with slight changes, and in his 
Presidential address to the Society Mr. Hughes pointed out that such a 
code covering ‘‘a variety of matters as to which State legislation might 
be regarded as natural, or with some other matters as to which Congres- 
sional legislation could be regarded as natural . . . ,’’ with no chance what- 
ever of any such legislation being adopted, the American Delegation 
thought, ‘‘with our conception of our government and of the jurisdiction 


* Member of the Supreme Court 1910-1916, Secretary of State 1921-1925, President 
of the Society 1924-1929, Chief Justice 1930-1941, member of the World Court 1928-30. 
The case of Missouri v. Holland, 252 U.S. 416 was decided in 1920. 
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of our forty-eight States, that we should not take part in that particular 
convention.’ 

At the annual meeting in 1929, Mr. Hughes commented again on the 
treaty-making power under the Constitution. He thought that it was 
‘‘nerfectly idle’’ to consider that treaties relating to ‘‘the external concerns 
of the nation’’ would ever be held by the Supreme Court to be invalid 
‘‘where no express prohibition of the Constitution has been violated.’’ He 
did not wish to express an opinion as to an implied limitation on the 
treaty-making power, but if there was such an implied limitation he thought 
“it might be found in the nature of the treaty-making power.’’ He then 
went on to say: 


What is the power to make a treaty? What is the object of the power? 
The normal scope of the power can be found in the appropriate object 
of the power. The power is to deal with foreign nations with regard 
to matters of international concern. It is not a power intended to be 
exercised, it may be assumed, with respect to matters that have no 
relation to international concerns.° 


He did not overlook a possible intermingling of international and local 
concerns, so that in regulating the former the latter might have to be em- 
braced as well. He continued: 


But if we attempted to use the treaty-making power to deal with matters 
which . . . normally and appropriately were within the local jurisdic- 
tion of the States, then I again say there might be ground for implying 
a limitation upon the treaty-making power that it is intended for the 
purpose of having treaties made relating to foreign affairs and not 
to make laws for the people of the United States in their internal 
concerns through the exercise of the asserted treaty-making power.* 


It seems quite apparent that both Mr. Dulles and Mr. Hughes have given 
a sensible and practical interpretation of the treaty-making power, without 
laying down a rigid rule for all future time. They have both barred an 
‘intrusion in a field where there was really no definite international con- 
eern’’ on the part of the United States and where (at least in these in- 
stances) mere uniformity of standards per se was the main objective. By 
following this principle, the Government will avoid a treaty basis for com- 
plaints and charges by other nations, and possibly by aggrieved groups of 
individuals, as to the handling of domestic affairs in this country. It will 
also shun the futility of raising hopes in various quarters which are in- 
capable of being fulfilled. In short, the treaty-making power should not 
be utilized in a manner inconsistent with the constitutional structure of 
the Union and the States. 

L. H. Wooisey 


2 Proceedings, American Society of International Law, 1928, pp. 61-62. 
8 Ibid., 1929, p. 194. 4 Ibid., p. 196. 
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PROTECTIVE JURISDICTION OVER MARGINAL WATERS 


The Submerged Lands Act, signed by President Eisenhower on May 22, 
1953, which recognized to be in the several States the right, of exploita- 
tion of the oil and gas resources within their historic boundaries, presents 
several important questions of international law. It confirmed the bold 
policy enunciated by President Truman in his two Proclamations of Sep- 
tember 28, 1945, extending the jurisdiction of the United States over the 
contiguous continental shelf. The first of these proclamations * stated that: 


. .. the Government of the United States regards the natural re- 


sources of the subsoil and sea bed of the continental shelf oe oe 
appertaining to the United States, subject to its jurisdiction and 
control... . 


The second proclamation * stated that: 


. .. the Government of the United States regards it as proper to 
establish conservation zones in those areas of the high seas . . . wherein 
fishing activities have been or in the future may be developed and 
maintained on a substantial scale . . . by its nationals alone... 


The proclamation expressly recognized at the same time that: 


The character as high seas of the areas in which such conservation 
zones are established and the right to their free and unimpeded naviga- 
tion are in no way thus affected. 


1 Submerged Lands Act, May 22, 1953, Public Law 31, 83rd Cong., 1st Sess. (H.R. 
4198), 67 Stat. 29. 

2 Proclamation with Respect to the Natural Resources of the Subsoil and Sea Bed of 
the Continental Shelf, Sept. 28, 1945. Proclamation No. 2667, 10 Fed. Reg. 12303, 59 
Stat. 884; this JouRNAL, Supp., Vol. 40 (1946), p. 45. 

8 Proclamation with Respect to Coastal Fisheries in Certain Areas of the High Seas, 
Sept. 28, 1945. Proclamation No. 2668, 10 Fed. Reg. 12304, 59 Stat. 885; this JouRNAL, 
Supp., Vol. 40 (1946), p. 46. 

On jurisdiction over the continental shelf and its resources, see: Edwin M. Borchard, 
‘*Resources of the Continental Shelf,’’ this JouRNAL, Vol. 40 (1946), p. 53; Joseph 
Walter Bingham, ‘‘ The Continental Shelf and the Marginal Belt,’’ ibid., p. 173; Richard 
Young, ‘‘Recent Developments with Respect to the Continental Shelf,’’ this JourNAL, 
Vol. 42 (1948), p. 849; idem, ‘‘ Further Claims to Areas beneath the High Seas,’’ ibid., 
Vol. 43 (1949), p. 790; ‘‘Legal Status of Submarine Areas beneath the High Seas,’’ 
ibid., Vol. 45 (1951), p. 225; also this JouRNAL, below, p. 454; Herbert W. Briggs, 
‘‘ Jurisdiction over the Sea Bed and Subsoil beyond Territorial Waters,’’ ibid., Vol. 45 
(1951), p. 338; Charles B. Selak, Jr., ‘‘Recent Developments in High Seas Fisheries 
Jurisdiction under the Presidential Proclamation of 1945,’’ this JouRNAL, Vol. 44 (1950), 
p. 670; idem, ‘‘ Proposed International Convention for the High Seas Fisheries of the 
North Pacifie Ocean,’’ ibid., Vol. 46 (1952), p. 323; Edward W. Allen, ‘‘ Fishery Procla- 
mation of 1945,’’ ibid., Vol. 45 (1951), p. 177; ‘‘A New Concept for Fishery Treaties,’’ 
ibid., Vol. 46 (1952), p. 319; see also this JOURNAL, below, p. 478; U.N. International 
Law Commission, Draft Articles on the Continental Shelf and Related Subjects, Report of 
the International Law Commission on its Third Session, May 16—July 27, 1951, U. N. 
Doe. A /1858; this JourNaL, Supp., Vol. 45 (1951), p. 103 at p. 139. 
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The Anti-Smuggling Act of 1935* authorizing the President to delimit 
zones of the high seas farther than twelve miles from our coasts, within 
which our customs officers might operate against smuggling, was also in 
accord with the basic principle of protective jurisdiction embodied in 
these Proclamations. The Declaration of Panama, signed by the Govern- 
ments of the American Republics as a war measure on October 3, 1939, 
proclaimed a zone of the high seas of an average width of three hundred 
miles, within which activities of belligerents in the second World War were 
prohibited.® 

The Supreme Court of the United States, in its decision of June 23, 1947, 
regarding the ownership of oil and gas in the submerged lands of California, 
ruled: 

that California is not the owner of the three-mile marginal belt along 
its coast, and that the Federal Government rather than the state has 
paramount rights in and power over that belt, an incident to which is 
full dominion over the resources of the soil under that water area, 
including oil.® 

The Submerged Lands Act represents a long and significant step in the 
gradual emancipation of the United States from the crippling restraints of 
the archaic doctrine of the three-mile limit. It will be recalled that absurd, 
stultifying and embarrassing international situations arose through the 
impotent attempt of the United States during the Prohibition era to pre- 
vent rum-running within sight of its very coasts. 

It is difficult to understand how American legal authorities and the 
courts timidly and illogically accepted the outmoded interpretation of the 
doctrine of the three-mile limit. Its origin in the mere dicta of Grotius 
and van Bynkershoek was not at all a definite delimitation of jurisdiction, 
but simply the enunciation of the sound principle of protective jurisdiction, 
of ‘‘restraint from land’’ by whatever force was available. The three- 
mile limit happened to be the limit of artillery fire three hundred years 
ago.’ Since the time of Grotius many nations have extended their claims 


4 Anti-Smuggling Act, Aug. 5, 1935, 49 Stat., Pt. 1, p. 517; this JourNna., Supp., Vol. 
31 (1937), p. 183. 

5 Final Act, Consultative Meeting of Foreign Ministers of American Republics, De- 
partment of State Bulletin, Vol. 1, No. 15 (Oct. 7, 1939), p. 321; this JouRNAL, Supp., 
Vol. 34 (1940), p. 1, at p. 17. 

6U. 8. v. California (1947), 322 U. 8. 19 at p. 38; this JouRNAL, Vol. 42 (1948), p. 
269; see also U. 8. v. Texas (1950), 339 U. S. 707; this JournaL, Vol. 44 (1950), p. 
770; U. 8S. v. Louisiana (1950), 339 U. 8. 699. 

7 *“ Protective Jurisdiction over Marginal Waters,’’ address by P. M. Brown, Proceed- 
ings, American Society of International Law, 1923, pp. 15-31; see also address by Fred 
K. Nielsen, ibid., pp. 32-39, and discussion, pp. 40-47. 

On jurisdiction of the marginal seas see: P. C. Jessup, The Law of Territorial Waters 
and Maritime Jurisdiction (New York, 1927); W. E. Masterson, Jurisdiction in Mar- 
ginal Seas (New York, 1929); Stefan A. Riesenfeld, Protection of Coastal Fisheries 
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to national jurisdiction over marginal waters for the safeguarding of their 
vital interests. The doctrine of protective jurisdiction is now firmly es- 
tablished in international law. It has again been confirmed by the Sub- 
merged Lands Act. Puri MarsHALL Brown 


THE OVER-EXTENSION OF THE CONTINENTAL SHELF 


The doctrine of the continental shelf is admittedly new, and its scope 
and extent are undoubtedly hazy. It represents an effort yet unfinished to 
meet a need of relatively recent origin—the need for a legal principle to 
govern the status of submarine areas beneath the high seas, where for the 
first time exploitation of subsoil resources has become technically feasible. 
The need is real, and it must be adequately met; but this does not mean 
that it should be twisted into an opportunity to put forward extravagant 
claims. The acceptability of the doctrine as a part of general international 
law depends upon its being fitted into the existing structure with all due 
regard for principles already established. Ill-considered extensions of the 
doctrine jeopardize its legitimate place and hinder the rational development 
of rules for a new field. 

It is for these reasons that one must regret such views on the subject 
as are expressed by Dr. Andrés Aramburid in a note in the January, 1953, 
issue of this JouRNAL (pp. 120-123). The note, entitled ‘‘Character and 
Seope of the Rights Declared and Practiced Over the Continental Sea and 
Shelf,’’ is understood to have been presented to the Madrid Conference of 
the International Bar Association as an official report of the Bar Associa- 
tion of Lima. It propounds the thesis that the ‘‘occupation of submarine 
soil confers rights of sovereignty which extend to the subsoil, waters and 
air,’’ the waters and air being viewed as ‘‘accessory elements subject to the 
fate of the principal.’’ This aggregate area is thus ‘‘incorporated in the 
regime of the territorial sea’’ and it ‘‘should be demarcated by the ‘parallel 
line to the coast’ system and not by the shelf or isobathic criterion.’’ The 
demarcation line ‘‘should be placed at such a distance as will satisfy the 
requirements of the right of preservation to its full extent.’’ These views 
are, of course, to be read against the background of the 1947 Peruvian claim 
to an offshore zone 200 miles in width and including both waters and sub- 
soil, regardless of the depth of water or the existence or non-existence of a 
geological continental shelf.* 
under International Law (Washington, 1942); Jesse S. Reeves, ‘‘Codification of the 
Law of Territorial Waters,’’ this JouRNAL, Vol. 24 (1930), p. 486; League of Nations 
Committee of Experts, Report and Draft Convention on Territorial Waters, this JouRNAL, 
Spec. Supp., Vol. 20 (1926), pp. 62, 115, 141; Harvard Research Draft Convention and 
Comment on Territorial Waters, ibid., Vol. 23 (1929), p. 243; Hague Codification Con- 
ference, 1930, Bases of Discussion, L. N. Doc. C. 74. M. 39, 1929. V, this Journal, 
Supp., Vol. 24 (1930), p. 25; also Committee Report, L. N. Pub. V. Legal Questions. 


1930.V.9, ibid., p. 234. 
1 See writer’s articles entitled ‘‘ Recent Developments with Respect to the Continental 
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It is obvious that these assertions are something very different from the 
limited doctrine of the continental shelf embodied, for example, in the 
United States claim of 1945 or the views of the International Law Com- 
mission. Indeed, little more than a nod and bow is given to the continental 
shelf itself, which is used merely as a point of departure for a claim to 
extend full territorial sovereignty far out tosea. Stripped of these fashion- 
able allusions to the shelf, the claim appears in its true guise as one more 
effort to win for a coastal state rights over the high seas which have been 
generally denied in international law since at least the time of Bynkershoek. 
This startling disregard for the principle of the freedom of the seas is one 
of the most objectionable features of these proposals, not only because of 
its impact on a particular rule, but also because it exhibits a most un- 
fortunate lack of understanding of the need for continuity in the growth 
of the law—for building on, rather than discarding, what has gone before. 

In what this writer considers to be its proper form, the doctrine of the 
continental shelf is limited to the sea bed and subsoil. Dr. Aramburi 
professes to find illogical this divorcement of the sea bed and subsoil from 
the waters and air above. Such a division of rights, however, is by no 
means unknown, particularly in civil law countries where the surface owner 
is often not entitled to the mineral resources beneath his land. Problems 
of reconciling the two sets of rights certainly arise, but this is common 
in all branches of the law. Much more illogical, it would seem, is the 
manner in which Dr. Aramburii’s views on submarine areas are com- 
pletely disconnected both from any recognizable concept of the continental 
shelf and from the realm of practical exploitability. It is certainly mis- 
leading to speak of ‘‘occupation’’ as conferring rights over vast areas 
which are in fact impossible to occupy or develop and are likely to remain 
so for many years tocome. It may further be remarked that the system of 
delimiting the outer edge of the zone claimed by means of a line parallel 
to the coast is wholly impracticable. A literal interpretation would re- 
quire the reproduction of all the meanderings of the coastline 200 miles sea- 
ward—a thought guaranteed to appal the most hardened mariner. 

The argument for such an extension of rights as Dr. Aramburi suggests 
is that there is great need for regulating not only the resources in the sub- 
soil, but also the fishery and other resources in the water itself. This may 
well be true, and it may readily be admitted that present measures of fishery 
conservation are inadequate in many parts of the world. But the regula- 
tion of fisheries has a long history, during the course of which there has 
grown up a great body of state practice and precedent. Even though the 
rules emerging from this body of materials may not be wholly satisfactory 
for the present day, they cannot lightly be tossed aside. However meritori- 


Shelf,’’ this JourNAL, Vol. 42 (1948), p. 849; ‘‘Legal Status of Submarine Areas 
beneath the High Seas,’’ ibid., Vol. 45 (1951), p. 225; Herbert W. Briggs, ‘‘ Jurisdiction 
over the Sea Bed and Subsoil beyond Territorial Waters,’’ ibid., p. 338. 
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ous the objective, such a proceeding would do great damage to the fabric 
of international law as a whole. It is believed that the better approach to 
fishery conservation is to be found in international understandings, tacit 
or express, and it may be noted that substantial progress in this direction 
has been made in the international fishery conventions concluded since 
the war. The problem of submarine areas on the other hand, being largely 
new matter for international law, may be dealt with more freely. Hence 
there is room, without infringing on settled principles, for the new develop- 
ment represented by the continental shelf doctrine proper. The great 
danger of proposals such as those here criticized is that by distorting the 
shelf doctrine to serve wholly different purposes, they arouse suspicion 
and make much more difficult the general acceptance of the doctrine in its 


proper sphere. 
RicHarD YOUNG 


GENERAL INTERNATIONAL LAW AND THE LAW OF INTERNATIONAL ORGANIZATIONS 


Within the realm of international law, general and particular * interna- 
tional law have to be distinguished, the first consisting of norms binding all 
members of the international community, whereas the norms of the latter 


2See article by Chas. B. Selak, Jr., ‘‘Recent Developments in High Seas Fisheries 
Jurisdiction under the Presidential Proclamation of 1945,’’ this JourNnaL, Vol. 44 
(1950), p. 670; W. W. Bishop, Jr., ‘‘The Need for a Japanese Fisheries Agreement,’’ 
ibid., Vol. 45 (1951), p. 712; E. W. Allen, ‘‘A New Concept for Fishery Treaties,’’ 
ibid., Vol. 46 (1952), p. 319; Chas. B. Selak, Jr., ‘‘The Proposed International Con 
vention for the High Seas Fisheries of the North Pacific Ocean,’’ ibid., p. 323; and 
Convention for High Seas Fisheries of the North Pacific Ocean, signed at Tokyo May 9, 
1952, on behalf of the United States, Canada and Japan, in force June 12, 1953. 

1 Oppenheim-Lauterpacht, International Law, A Treatise, Vol. I (7th ed., 1948), pp. 
4-5, call what this writer calls ‘‘general’’ international law ‘‘universal,’’ and restrict 
‘*particular’’ international law to treaty norms binding only on two or a few states. 
The third category of ‘‘general’’ international law is claimed ‘‘for the body of rules 
binding upon a great many States, including the leading Powers.’’ This new category 
ean hardly be admitted from a theoretical point of view; there is no juridical criterion 
between ‘‘general’’ and ‘‘ particular’’ international law, thus defined. The writer’s use 
of ‘‘quasi-universal’’ international law covers more than Oppenheim-Lauterpacht’s 
‘*general’’ international law, without introducing a new category. ‘‘Quasi-universal’’ 
international law is not a new category; it is particular international law, too; the term 
denotes only a greater extension of validity, not a legal difference. For this writer 
the League of Nations Covenant constituted ‘‘quasi-universal’’ international law. But 
it would not be ‘‘general’’ international law in the sense of Oppenheim-Lauterpacht, as 
the Soviet Union and Germany were at one time not yet bound, and later both, as well 
as Japan, no longer bound, and as the United States never was bound, by the Cove- 
nant. A. Verdross (Vdlkerrecht (2nd ed., Vienna, 1950), p. 73) correctly speaks of 
‘*universal’’ and ‘‘general’’ international law as synonymous terms. The recent term 
‘*world law’’—to designate ‘‘quasi-universal’’ particular international law—is tech- 
nically unjustified, not only because even ‘‘quasi-universal’’ treaties constitute only 
particular international law, but also because the term ‘‘world law’’ suggests the end 
of international law; it refers to the municipal law of a world state. 
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are binding on less than all members. The range of spatial validity, not the 
procedure of the creation of norms, is the distinctive criterion. For while 
general international law is created only by custom,’ particular interna- 
tional law may also be created by custom, although the bulk of it consists 
of treaty-created norms. Treaty-created norms always constitute partic- 
ular international law only, whether the treaties are bilateral, regional or 
‘*quasi-universal,’’ and whether the treaties create only concrete, individual, 
or general, abstract norms. 

General international law is, up to now, a primitive law lacking special 
organs. Particular international law may—although it need not—create 
special international organs. It constitutes, therefore, a way to develop 
primitive international law into a more advanced ‘‘organized’’ interna- 
tional legal order. Hence, the great emphasis on ‘‘international organiza- 
tion.’’ 

Yet, even the law created by ‘‘quasi-universal’’ treaties must clearly be 
distinguished from general international law. This was always recog- 
nized as a matter of course. Only recently Article II, paragraph 6, of 
the Charter of the United Nations has led some writers to assert that this 
Charter constitutes, or pretends to constitute, general international law. 
Article XVII of the League of Nations Covenant, in some way a predeces- 
sor, never purported to bind non-Members. There was never any doubt, 
theoretically or practically, that the United States was never bound by 
the League Covenant. The Permanent Court of International Justice 
stated in an advisory opinion‘ that ‘‘international organizations cannot 
impose legal obligations on third States against their own will.’’ And in 
the Eastern Karelian case (1923) * the Court laid down that ‘‘States not 
members of the League are not bound by the Covenant,’’ and refused to 
give even an advisory opinion, in the absence of consent by the Soviet 
Union. 

Kelsen* interprets Article II, paragraph 6, as ‘‘showing the tendency 
to be general, not only particular international law.’’* He admits, how- 


2P. Guggenheim (Lehrbuch des Volkerrechts, Vol. I, p. 48), calls, following Max 
Huber, ‘‘ droit international commun’’ the norms valid in the whole spatial sphere of 
international law, but is of opinion that to them also belong norms not created by 
custom. 

8It is, therefore, easy to agree with Percy E. Corbett’s sentence (Law and Society in 
the Relations of States (New York, 1951), p. 12) ‘‘that the future of international law 
is one with the future of international organization,’’ because it means only that the 
future of international law lies in the progress to a more advanced international law. 

4P.C.1.J., Series B, Nos. 2/3 (Competence of International Labor Organization). 

5 P.C.L.J., Series B, No. 5, pp. 27-28. 

6 The Law of the United Nations (London, 1950), pp. 106-110. 

7 That is why Kelsen in his new work, Principles of International Law (New York, 
1952), which deals with general international law, includes a detailed analysis of 
fundamental principles of the U.N. Charter (p. VII). This interpretation is also 
accepted by Alf Ross, Constitution of the United Nations (New York, 1950), pp. 32-33. 
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ever, that this interpretation makes that provision, being in contradiction 
to general international law, a revolutionary norm the very validity of 
which, in consequence, depends on effectivity. But this interpretation is 
by no means necessary and has not been accepted by the majority of 
writers.® 

In any case, the law of the United Nations has to be carefully dis- 
tinguished from general international law. The latter continues to exist 
independently of the Charter. The rule of general international law, 
Pacta sunt servanda, is the basis of validity of the Charter. The Charter 
is not only based on general international law, but also presupposes it in 
its very principles. The Preamble pledges respect for the obligations 
arising from treaties (including the Charter) and ‘‘international law.”’ 
Article I speaks of the ‘‘principles of international law.’’ These are ref- 
erences to general international law. Equally, Article XIII (a) speaks of 
the ‘‘progressive development of international law and its codification.”’ 

The Charter, like any treaty, is itself under the impact of general in- 
ternational law. Its coming into force, its change, its end, are governed 
by rules of general international law in addition to the rules provided 
in the Charter. It may be changed by custom, as in the case of Article 
XVIII of the League Covenant, without an amendment; the norm of desue- 
tudo applies. The interpretation of the Charter is governed by general 
international law. The so-called ‘‘political’’ interpretation of the Charter, 
now often advocated, ‘‘is nothing but an attempt to justify the non-appli- 
cation of the existing law in case its application is in conflict with some 
interest, or rather, with what the respective writer considers to be the 
interest of his State.’’® The Permanent Court of International Justice 
always interpreted the League of Nations Covenant according to the prin- 
ciples of general international law. The International Court of Justice, 
interpreting the Charter in the Advisory Opinion on Admission to the 
United Nations,’® has clearly stated that ‘‘to determine the meaning of a 
treaty provision [here the Charter] ... is a problem of interpretation 
and consequently a legal question,’’ ‘‘an essentially judicial task.’’ If a 
norm of the particular law of an international organization does not func- 
tion, the corresponding norm of general international law reappears. The 
United Nations has no legislative authority to abolish rules of general in- 


8See Josef L. Kunz, ‘‘ Revolutionary Creation of Norms of International Law,’’ 
this JouRNAL, Vol. 41 (1947), pp. 119-126; Goodrich and Hambro, Charter of the 
United Nations (2nd ed., Boston, 1949), pp. 108-110; Oppenheim-Lauterpacht, op cit., 
p. 371: ‘‘ Without imposing legal obligations upon non-member States’’; N. Bentwich 
and A. Martin, A Commentary on the Charter of the United Nations (New York, 1950), 
p. 14: ‘*The Charter does not purport to impose legal obligations on non-members. . . 
(They) will have to obey not as a matter of law, but as the result of the realities of 
power’’; P. Guggenheim, op. cit., Vol. I, p. 92. 

® Kelsen, op. cit. (note 7, supra), p. VIII. 
10 1.C.J. Reports, 1948, p. 61. 
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ternational law. The particular law even of a quasi-universal interna- 
tional organization may be ephemeral; the law of the League Covenant 
is no longer valid, but general international law continues. 

But while the law of international organizations is based upon, pre- 
supposes, and stands under the impact of, general international law, it 
exercises, on the other hand, an influence on general international law. 
The laws of war and neutrality have been very much influenced by the 
particular law of the League and of the United Nations so that they stand 
today in a chaotic condition. Treaty law may, under the rules of general 
international law, become general international law by custom. 

The hopes concerning the maintenance of peace raised by the League of 
Nations amidst a wave of enthusiasm have been disappointed. It is often 
said that ‘‘the true measure of the League’’ was ‘‘to be essentially a uni- 
versal communal organization of nations committed to the maintenance of 
peace, the assertion of the rule of Yaw over national power interests, and 
the solidarity of all against any law-breaking aggressor,’’** and that, in 
consequence, all the League’s achievements in the field of non-political 
international co-operation ‘‘have only marginal significance.’’ Equally, 
overoptimism in the United Nations has quickly been followed by disap- 
pointment. ‘‘Realistic,’’ sociological international lawyers like Georg 
Schwarzenberger speak of these two experiments as mere ‘‘superstruc- 
tures’’ above the primitive general international law, as mere ‘‘ power 
politics in disguise.”’ 

It is true that these experiments have not had a full success so far. Sir 
Gladwyn Jebb, the British permanent delegate to the United Nations, re- 
cently warned strongly against overoptimism in this field.1* He stated 
that no enforcement action can be taken against a great Power without a 
major war; that it would be unrealistic to expect too much from the work 
of the Collective Measures Committee; that we must frankly recognize the 
comparative weakness of the United Nations—a weakness deep-rooted in 
the facts of the world situation—as an instrument for providing the 
physical force to resist aggression; that, perhaps, the United Nations has 
a greater réle before it as an organ of conciliation. Naturally, a real end 
of the ‘‘Cold War’’ could enhance the réle of the United Nations also in 
this field. But even if unsuccessful so far, these new ideas have opened 
new vistas. The League of Nations, although dead, will stand in history 
as the first experiment in this direction. The United Nations is the sec- 
ond experiment and even if it should fail, too, certainly a third experiment 
will have to be, and will be, made. 

In the meantime, the law of international organizations, dealing with 
non-political international co-operation, has made, and is making, its in- 


11G, Niemeyer, ‘‘The Balance Sheet of the League Experiment,’’ International 
Organization, Vol. VI, No. 4 (November, 1952), pp. 537-558, at p. 542. 
12 Sir Gladwyn Jebb, ‘‘The Role of the United Nations,’’ ibid., pp. 509-520. 
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fluence felt also in the realm of general international law. International 
organizations have become subjects of international law and have thus 
widened the international community, hitherto composed nearly exclu- 
sively of sovereign states. A new type of international treaties concluded 
by international organizations with Member and non-Member states or 
inter se has appeared. We see an embryonic law of succession of inter- 
national organizations developing.’* New problems of privileges and im- 
munities of international organizations have been created and these prob- 
lems have their repercussions also in general international law. 

This inter-action between the law of international organizations and 
general international law began with the coming of the international ad- 
ministrative unions.‘* The enthusiasm of early writers on this develop- 
ment, such as Moynier or Descamps, is fully understandable and justified. 
With their tripartite scheme of organization they established the model for 
most of the later international organizations, regional or quasi-universal. 
Such unions contain the germ of what has now become a vast international 
civil service. A true international legislation, based on the basic treaty, 
was created—legislation pro foro interno, binding upon member states 
or upon individuals. Non-sovereign territories were admitted as full or 
restricted members. The basic treaty rules were clearly superior to the 
domestic laws of the members. The basic treaty of the Universal Postal 
Union made the territories of all the members one territory for purposes 
of postal communications. In the same Union a development took place 
to treat resolutions as being in foree without waiting for all ratifica- 
tions. Attempts were made to depart from the unanimity rule. A mod- 
dern uniform law in many important fields was created. The fields cov- 
ered by international administrative unions were more and more enlarged. 
Limitations of sovereignty became an accepted thing. The necessity of 
solving certain problems internationally, the inevitable interdependence of 
the modern world, were recognized. Even in this beginning period we can 
see, step by step, and done in a non-sensational way, the developments 
which might lead to changing patterns in the international community. 

The League of Nations excellently carried on and expanded this work. 
International co-operation in financial matters had great success. The 
Geneva Conventions of 1930 and 1931 concerning Bills of Exchange and 
Checks constitute great progress in the field of unification of private 
law. The problem of refugees and stateless persons entered the field of 
international organizations. The mandates system, even if created from 
political considerations and applied only to ex-enemy territories, marks 
an important change in the development of thought concerning the ad- 


18 League of Nations—U.N.; International Institute of Agriculture—FAO; Inter- 
national Institute of Intellectual Cooperation—UNESCO. 

14 Josef L. Kunz, ‘‘ Experience and Technique in International Administration,’’ Iowa 
Law Review, Vol. 31, No. 1 (November, 1945), pp. 40-57. 
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ministration of not fully self-governing peoples. The International Labor 
Organization set a new pattern of organization, admitting representatives 
of private labor and employers’ organizations, and created the Interna- 
tional Labor Code. 

Since 1945 we have seen an unheard-of development of international 
organizations, principal and specialized, quasi-universal and regional. A 
new problem of their co-ordination *° has been created in international law. 
International non-governmental organizations, by having been brought 
into relationship with intergovernmental organizations, have reached a 
place in international law. ‘‘ Higher standards of living, full employment, 
conditions of economic and social progress and development, solution of 
international economic, social, health, cultural and educational coopera- 
tion’’ hold a prominent place in the United Nations Charter.*® The num- 
ber and importance of international economic and financial organizations 
has strongly increased.** 

At the latest annual meeting of the Academy of Political Science '* the 
question on the agenda was: ‘‘United Nations—Success or Failure?’’ It 
is characteristic that many speakers,'’® to prove success, dealt with non- 
political international co-operation. David Mitrany *° stressed the enor- 
mous importance of the International Technical Assistance Program; 
he held it to be ‘‘the most vital and promising line of action in our varied 
efforts toward a peaceful and contented world community.’’ He went so 
far as to state that this Technical Assistance Program, by which all, for 
the first time in history, accept the principle of common international re- 
sponsibility for general conditions everywhere, ‘‘may prove infinitely more 
important than the prohibition of war in the Charter of the U. N.’’ 

Similar ideas were voiced recently in a long and excellent article by 
Roberto Ago,” who rightly says that just as was earlier overoptimism, 
present-day pessimism is superficial and unjustified. Certainly, even in 
the field of non-political international co-operation the present East-West 
split is hampering progress. Certainly, notwithstanding all international 
organizations in this field, the leadership of the United States is indis- 
pensable. But there are signs that technological progress and a worldwide 
ideology for higher living standards and economic and social development 


15 See Wilfred Jenks, ‘‘Coordination: A New Problem of International Organization,’’ 
Hague Academy of International Law, Recueil des Cours, 1950, II, pp. 157-302, and in 
British Yearbook of International Law, Vol. 28, 1951 (London, 1952), pp. 29-89. 

16 Article 55. 

17See Charles H. Alexandrowicz, International Economic Organizations (London, 
1952). 18 Proceedings, XXV/2, January, 1953. 

19 Boudreau on WHO and FAO (ibid., pp. 134-143); Basch on financing economic 
developments (ibid., pp. 157-170); Klineberg on UNESCO (ibid., pp. 187-197). 

20 Ibid., pp. 145-155. 

21 ‘“ Considerazioni su alcuni sviluppi dell’organizzazione internazionale,’’ La Comunita 
Internazionale (Rome), Vol. VII, No. 4, pp. 527-567. 
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are leading us to a unifying world. These international organizations 
have, therefore, a firm basis in the real necessities and in the wishes of 
nations. Contrary to the ‘‘neo-realists’’ of today who would like to 
persuade us that there is nothing but power, force and national self-interest 
and that the réle of international law in international relations is negligible, 
it is clear that there can be no coexistence of men, under whatever system 
of government, whether within one state or internationally, without law. 
And faith in the rule of law, in liberty under law, is a basic element of our 
Western culture. While most international organizations have not so far 
changed the character of the international community, and while the im- 
pact exercised by these international organizations is step by step and non- 
sensational, unknown by the great masses, this impact may pave the way 
even for a structural change in the law of nations. 
Joser L. Kunz 


CHOICE OF JUDGES FOR THE INTERNATIONAL” COURT OF JUSTICE 


The Statute of the International Court of Justice provides carefully 
and in some detail for choosing the judges of the Court so as to secure 
those of the highest type. In general, the system works well; there are, 
however, some noticeable defects. 

The election is made from among nominees chosen by a method which 
was believed to be independent of government control. The nominations 
were to be made by the four persons selected, under Article 44 of the Hague 
Convention of 1907, by each member state to be on the panel of judges 
of the Permanent Court of Arbitration set up under that convention. Ac- 
eording to Article 4, paragraph 2, of the Statute: 

In the case of Members of the United Nations not represented in the 
Permanent Court of Arbitration, candidates shall be nominated by na- 
tional groups appointed for this purpose by their governments under 
the same conditions as those prescribed for members of the Permanent 
Court of Arbitration by Article 44 of the Convention of The Hague 
of 1907 for the pacific settlement of international disputes. 


These ‘‘national’’ groups have actually no organic consistency; each is 
rather four separate individuals having no provision for acting together 
as a unit. They have no address: When the Secretary General of the 
United Nations is to notify them of their duty to nominate, how is he to 
reach them? The Permanent Court of International Arbitration has its 
own registry and publishes a list of the names sent to it by member states; 
the Secretary General is not informed as to the persons named under Article 
4, paragraph 2. It might be desirable to have all such names officially 
notified to the Secretary General by the various states entitled to vote. In 
practice, the Secretary General communicates with them via their respec- 
tive governments, which presumably pass on this notification to the four 
persons concerned. 
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These four, however, the ‘‘national group,’’ are supposed to act inde- 
pendently of their governments; presumably they would transmit their 
nominations to the Secretary General directly. No procedure for this has 
been provided. How would the Secretary General know whether the per- 
son who sends him the nominations is authorized to do so? In practice, the 
nominations are communicated to the Secretary General through the gov- 
ernment (usually the delegation) of the national group. 

It would be interesting to know whether, in practice, any national group 
conforms to Article 6 of the Statute by consulting its courts, law faculties 
and academies in seeking proper nominees. It would also be interesting 
to know to what extent each group takes its task seriously, and how far it is 
influenced by political pressures. 

Through the above process, it was intended that Member States of the 
United Nations through the Security Council and General Assembly should 
make, from this limited number of qualified nominees, a selection based on 
merit. In practice, however, it appears that votes are cast for that one of 
the nominees who is favored by his government. There is no obligation 
upon Members to make such an inquiry; quite the contrary was originally 
intended. The delegate who votes for a nominee because he is favored by 
his own state—or by some other state—is permitting political considera- 
tions to prevail, contrary to the words and spirit of the Charter. 

The Statute does not call for geographical distribution; it asks only that 
‘‘representation of the main forms of civilization and of the principal legal 
systems of the world should be assured.’’ There appears to be, however, 
an effort on the part of each region to secure as many judges as possible 
from that area. The bargaining which, at the last election, resulted in 
seating four Latin American judges has been much criticized, and there 
is talk now of forming other regional combinations to offset those in ex- 
istence. This must be regarded as a deplorable trend. 

Some of these considerations led the Institut de Droit International at 
its 44th (Siena) session to adopt a resolution asking that administrative 
measures be taken to improve the situation: 

1. By reason of its non-political character, the election of the Mem- 
bers of the Court, being concerned with persons, not with States, should 
be kept altogether apart from the elections relating to other organs of 
the United Nations, and should take place at the nearest possible date 
to the opening of the Session of the Assembly and immediately after 
the closure of the general opening debate. 

2. In order to ensure independence for the voting in the two organs 
which have to carry out the elections of the judges simultaneously, 
steps should be taken to prevent any communications passing between 
them, save only the official announcements made by each body to the 
other, of the results of their respective electoral meetings. 


The first of these suggestions is acceptable, though it does not eliminate 
political bargaining ; as to this, what is needed is a more responsible attitude 
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on the part of Members in living up to the standards set by the Statute. 
The latter suggestion, properly implemented, might aid the Security Coun- 
cil and the General Assembly to ‘‘ proceed independently of one another to 
elect members of the Court.’’ This might be accomplished by holding the 
ballots in each organ until they could be counted at the same moment. 
Incidentally, notice should be taken of the fact that Judge Golunsky 
(USSR) has never appeared to take part in the work of the Court, although 
his salary is being regularly paid to him. In view of the fact that he has 
not yet taken the oath of office, it could be maintained that he has not yet 


entered upon his task, and is not entitled to be paid. 
CLYDE EAGLETON 


NOTES AND COMMENTS 
RETIREMENT OF EDITOR-IN-CHIEF OF THE JOURNAL 


At the annual meeting of the Society on April 25, 1953, Mr. George A. 
Finch, who had been Editor-in-Chief of the Journal since 1948, retired 
from that position to become Honorary Editor-in-Chief. Mr. Finch’s re- 
tirement was accepted in response to his expressed desire that, in view of 
his long years of management of the Journal, he be allowed to withdraw 
from further active responsibilities in that regard. The Society elected as 
his suecessor Professor William W. Bishop, Jr., of the University of 
Michigan Law School, who has been a member of the Board of Editors of 
the Journal since 1947. At the request of Professor Bishop, Mr. Finch 
is Acting Editor-in-Chief until the end of this year. 

The retiring Editor-in-Chief has served continuously with the Journal 
in various capacities since 1909. He began his association with the Journal 
as its Business Manager under Dr. James Brown Scott, the first Editor- 
in-Chief, under whose editorship the Journal was inaugurated in 1907. 
From 1914 to 1924 Mr. Finch was Secretary of the Board of Editors of 
the Journal as well as its Business Manager. He was elected Managing 
Editor in 1924, when Dr. Scott retired as Editor-in-Chief and was suc- 
ceded in that capacity by Professor George Grafton Wilson. In 1943 Mr. 
Finch succeeded Professor Wilson as Editor-in-Chief upon the latter’s 
retirement from that office to become Honorary Editor-in-Chief. 

During his tenure in the capacities described, Mr. Finch devoted his 
energies and abilities not only to the administration of the practical affairs 
of the Journal, but also to the maintenance of a high standard of scholar- 
ship in its contents to which he himself contributed in good measure. 
Under his management and editorship the Journal published many im- 
portant contributions to the subject of international law both in articles 
and editorials by distinguished authorities in the field and in official docu- 
ments and codification material prepared by non-governmental bodies. 
Among these latter are the invaluable Draft Conventions and Comments 
prepared by the Harvard Research in International Law in whose work 
Mr. Finch participated as a member of its Advisory Committee and Ex- 
ecutive Committee. Not the least of his contributions to the Journal are 
the two Analytical Indexes covering the volumes issued from 1907 to 1940. 

The Executive Council at its meeting on April 23, 1953, approved the 
following resolution regarding the retirement of Mr. Finch which was 
adopted by the Society on April 25: 


Whereas George A. Finch has been active in the publication of the 
American Journal of International Law continuously from 1909 to the 
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present time, first as Business Manager, then as Managing Editor, and 
finally as Editor-in-Chief, and 

Whereas in the course of these activities he has displayed editorial 
ability of the highest character as well as tireless energy and en- 
thusiasm in making the Journal the outstanding periodical devoted to 
the study of international law and the establishment and maintenance 
of international relations on the basis of law and justice, 


Be it Resolved that the American Society of International Law 
learns with deep regret of his determination to retire from active 
participation in the publication of the Journal and hereby expresses 
sincere appreciation of his many long years of invaluable service and 
extends to him the hope for his continued codperation in the affairs 
of the Society now that his active responsibilities have been laid aside. 


KE. H. F. 


CHANGES IN MEMBERSHIP REGULATIONS 


Annual Members 


The Executive Council of the Society at its meeting on April 25, 1953, 
adopted two amendments to its regulations regarding membership in the 
Society. One of the changes made in the regulations (Sec. I, par. 2; see 
Proceedings, 1952, p. xvii) provides for a new intermediate class of member- 
ship, paying annual dues of $5.00, open to young persons who have com- 
pleted their academic education and are just beginning their professional 
or business careers. The provision is effective as of July 1, 1953. The es- 
tablishment of this new type of membership was recommended to the Ex- 
ecutive Council by the Society’s Membership Committee under the chair- 
manship of Mr. George C. Pendleton. It was felt that the adoption of 
such a provision would make membership in the Society available to a 
large group of young professional and business people who are interested 
in the Society and its Journal but for whom the regular annual member- 
ship fee of $7.50 represents too large a financial outlay at the present 
time. Under the new regulation, this intermediate type of membership 
may be utilized for the first three consecutive years of membership. At 
the end of this period it is hoped such members will continue as regular 
members. As amended on April 25, 1953, the Society’s regulation regard- 
ing annual members reads as follows: 

Annual members shall pay dues of $7.50 per year, except that new 
members who join the Society on or after July 1, 1953, and who are 
under 30 years of age at the time of application for membership, may 
pay dues of only $5.00 per year for the first three consecutive years 
of membership. 


Student Members 
The second revision of the membership regulations (Sec. I, par. 3 (d) 
(2) ; see Proceedings, 1952, p. xviii) provides that student memberships may 
be renewed for not more than three consecutive years, and was made upon 
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the recommendation of the Student Membership Committee under the 
Chairmanship of Professor Quincy Wright. The committee found, upon 
a study of student membership figures, that only a small percentage (ap- 
proximately 10%) of student members eventually become regular members 
of the Society, and that a number of students maintain their student 
membership for several years. It was felt that at the expiration of four 
years student members should either become regular members or take the 
special intermediate membership referred to above. As amended, the 
student membership regulation reads as follows: 

Student membership is valid for one year after the conferring of 
such membership. But this membership may be renewed from time 
to time, at the discretion of the Secretary, on receiving satisfactory 
evidence that the person is still regularly enrolled as a student in a 
college, university or institution of higher learning; provided that 
such membership may be renewed for not more than three consecutive 


years. 
ELEANOR H. FincH 


Executive Secretary 


SOCIETY’S NEW HEADQUARTERS 


On May 1, 1953, the Society moved its offices from the Kellogg Building 
at 1422 F Street, N.W., into temporary quarters pending the completion 
of remodeling alterations in its newly leased quarters at 1826 Jefferson 
Place, N.W. This move was made necessary by the fact that the site of the 
Kellogg Building in which the Society had had its quarters since June, 
1950, has been leased for other purposes. 

The Society, at its annual meeting on April 25 last, approved the con- 
clusion of a two-year lease of offices at 1826 Jefferson Place, N.W. The 
Society will move into its new quarters on August 1, 1953. 


THE FORTY-SEVENTH ANNUAL MEETING OF THE AMERICAN SOCIETY OF 
INTERNATIONAL LAW 

The forty-seventh annual meeting of the American Society of Interna- 
tional Law took place from April 23 to April 25, 1953, at the Washington 
Hotel in Washington, D. C. The sessions were formally opened on Thurs- 
day evening, April 23, by President Dickinson, who spoke on the subject: 
“Progress: The Middle Way.’’ Taking as his text the stated purpose of 
the Society ‘‘to foster the study of international law and to promote the 
establishment and maintenance of international relations on the basis of 
law and justice,’’ Mr. Dickinson discussed the meaning of ‘‘law and justice,’’ 
which he characterized as ‘‘words identifying distinctively the emerging 
adjustment processes of modern world society.”’ Stating that ‘‘the proc- 
esses in our time have come to combine much of historic growth and a good 
deal of conscious creation,’’ President Dickinson pointed out two extremes 
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of thought which have arisen during the adjustment process. At the one 
extreme are the advocates of world government, which he termed ‘‘perfec- 
tionists,’’ while at the other extreme are those he termed ‘‘skeptics turned 
cynics,’’ who envisage the world ‘‘as in perpetual teeter between the poles 
of power.’’ Pointing out that each school of thought has its contribution 
to the development of a balanced approach to the international legal 
process, President Dickinson concluded by saying that progress in inter- 
national law depends upon following a middle course, and that such a 
middle course would be achieved only through struggle towards the ideal 
of law and justice. 

Professor Philip C. Jessup, formerly United States Ambassador at 
Large and now Professor at Columbia University, spoke on ‘‘ International 
Law in 1953 A. D.’’ Professor Jessup referred to the debates between the 
so-called ‘‘realists’’ and so-called ‘‘perfectionists’’ with regard to inter- 
national law. He stated that sometimes international law is attacked for 
its weakness and sometimes for its strength and that many of these attacks 
stem from an ignorance of what international law is. Other attacks are 
made against international law, said Professor Jessup, because of a desire 
to improve the law. Pointing out that ‘‘international law reflects and 
records those accommodations which over centuries the states have found 
it to their interest to make,’’ he stated that international society and its 
needs change, and that the law in its turn also changes, sometimes too 
slowly. He referred to the Briand-Kellogg Pact, the Coal and Steel 
Community established by the Schuman Plan, and the European Defense 
Community, as examples of attempts to develop new law to regulate prob- 
lems of the present international community. The speaker stated that the 
internation] community is not yet ready for the application of international 
law as a ‘‘restraint upon anti-social conduct,’’ and that perhaps applying 
the legislative function of law is the more rapid approach. 

The session on Friday morning, April 24, was devoted to ‘‘Significant 
Postwar Developments in the Progress of International Law.’’ Professor 
Clyde Eagleton of New York University acted as Chairman of the session. 
The first speaker, Dr. Jayme Azevedo Rodrigues, of the Brazilian diplomatic 
service, spoke on ‘‘International Law and Sovereignty.’’ Defining the 
term ‘‘sovereignty’’ in the words of Professor Francis W. Coker as sig- 
nifying ‘‘a highest governmental or legal authority of some sort,’’ Dr. 
Rodrigues stated that, although the term is an important one in interna- 
tional law, ‘‘its importance has been, is and will increasingly become 
that of a ‘nuisance value.’’’ The speaker quoted the statement of Dr. 
Josef L. Kunz that 


Whoever takes International Law seriously must begin to destroy 
this false idea of sovereignty which has been, and is, the greatest drag, 
not only to the development of International Law, but also to the 
development of the science of International Law. 


+ 
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He asserted that ‘‘The idea of sovereignty is today an absurdity,’’ and 
that ‘‘International lawyers who still cling to the idea of a limited sov- 
ereignty, even when they call it ‘independence,’ ‘autonomy,’ or what have 
you, are indeed dragging down the development of International Law 
and the development of the science of International Law.’’ Dr. Rodrigues 
stated that in his view sovereignty, by its very definition, could not be 
limited ; that ‘‘International Law and sovereignty of any sort are wholly 
ineonsistent’’ and that ‘‘sovereignty is a symbol of totalitarian government, 
fraught with implications that are incompatible not only with democracy 
but with the essence of Christianity.’’ The speaker concluded his remarks 
by citing the French philosopher Maritain, that the concept of sovereignty 
is only valid in the spiritual sphere. 

Professor William W. Bishop, Jr., of the University of Michigan, dis- 
cussed ‘‘Postwar Trends and Developments in International Law from a 
North American Viewpoint.’’ Among the significant developments Pro- 
fessor Bishop listed twelve: (1) the number, variety and complexity of 
international agreements representing developments of the law; (2) growth 
of international organization; (3) the continuing valuable work of the 
International Court of Justice; (4) growing recognition of individuals as 
the ‘‘real parties in interest’’ in international law situations; (5) the po- 
sition of the United States and Canada regarding the three-mile maritime 
belt of territorial jurisdiction and the exercise of jurisdiction over the 
contiguous high seas; (6) extension of jurisdictional immunities with re- 
gard to international organizations, and increasing limitations and re- 
strictions on the notion of absolute immunities of foreign states or officials ; 
(7) replacement of international claims tribunals by domestic adjudications 
and negotiated lump-sum settlements of international claims; (8) less 
emphasis on the lawyer’s point of view and more emphasis on economic 
realism in the field of war claims and in the peace treaties of 1947-51; (9) 
the application of the prohibition of aggressive war in the Kellogg-Briand 
Pact to individuals by the Nuremberg and Tokyo international tribunals; 
(10) renewed interest in the law of war, particularly with respect to pris- 
oners of war and the treatment of the sick and wounded; (11) a cessation 
of interest in neutral rights and duties; (12) the development of the idea 
that human rights should receive international law protection even against 
an individual’s own state. 

Professor Bishop concluded his assessment of the principal trends in 
international law from a North American viewpoint by stating that in his 
view there could be seen ‘‘a general approach of trying to make the idea 
of law work in the international sphere . . . while at the same time recog- 
nizing that the law is a man-made institution with notable limitations.’’ 
He stated that 


a system of international law which is to be effective today must depend 
far less on notions of natural law, or on world-wide agreement on ethical 
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norms and the sanctity of the pledged word, or on ‘‘inner compulsions’ 
to obey the law just because it is the law; and must largely substitute 
instead the sanctions of reciprocal advantage to those who carry out 
the rules and fear retaliation if they don’t. 

Professor Clive Parry of Cambridge University spoke on ‘‘The Climate 
of International Law in Europe.’’ He pointed to the expansion of the 
number of sovereign states without a corresponding expansion of the teach- 
ing of international law in such areas. He referred also to the decline 
in the teaching of the subject in the United States, and to the efforts of 
certain private organizations to publicize the subject, such as the Carnegie 
Endowment for International Peace, the American Bar Association, the 
International Law Association and the International Bar Association. 
Professor Parry stated that the decline in reputation and popularity of 
international law in Europe not only in the schools but in the chancelleries 
was due to the theoretical and factual unsatisfactoriness of international 
law. He stated that the science of international law ‘‘has suffered very 
much in the past from a fundamental illogicality.’’ Among the questions 
now in European minds is ‘‘ whether or not the legal principle of the equality 
of states has not gone with the political principle of the balance of power, 
and whether anything satisfactory has been put in its place.’’ Pointing 
out the present existence of two or three great Powers whose influence has 
divided the world into two opposing groups, he stated that the question 
arises as to what is the future of the small nations and the future of inter- 
national law itself. He concluded by expressing the hope that there will 
be before long a re-examination of the philosophy of international law. 

On Friday afternoon, April 24, developments in international law with 
respect to the Middle East and the Far East as well as the present trends 
in Soviet international law, were discussed. Professor Oliver J. Lissitzyn 
of Columbia University presided. His Excellency Dr. Ali Sastroamidjojo, 
Ambassador of Indonesia, spoke on ‘‘Some Aspects of International Law 
in Southeast Asia.’’ He referred to the numerous important questions of 
international law which had been raised by the formation of a number of 
new states in Southeast Asia. These new states had been established by 
what had been formerly colonial territories. Dr. Sastroamidjojo touched 
upon such questions as belligerent rights and de facto governments, raised 
by the fight of the colonies for independence, and the questions relating 
to succession of states raised by the establishment of the new independent 
governments. 

Mr. Aouney W. Dejany of the Embassy of Saudi Arabia discussed ‘‘The 
Competence of the United Nations General Assembly in the Tunisian- 
Moroccan Question.’’ Mr. Dejany described the discussion in the United 
Nations General Assembly of the question whether the dispute between 
France and Tunisia and Morocco as to the right of self determination of 
these protectorates was a matter for consideration by the United Nations 
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or was a question of domestic jurisdiction excluded from such considera- 
tion by the United Nations Charter. The broad principle involved was 
whether a claim of the right to self-determination was one for international 
settlement. He stated that the most significant outcome of the discussion 
in the General Assembly, in the view of Asian and African people, was the 
decision of the Assembly that it was competent to deal with such questions, 
and that the broader significance of that decision from the point of view 
of international law was the narrowing of the application of the domestic 
jurisdiction clause of the United Nations Charter and the corresponding 
broadening of the competence of the United Nations. 

Professor W. W. Kulski of Syracuse University discussed the trends 
in Soviet international law as shown in Soviet publications on the subject. 
He stated that his studies of Soviet international law indicate that it con- 
tains two basic elements: (1) the concept of two standards—one applicable 
to the non-Soviet world and the other to the Soviet bloc; that is, the same 
rule of international law has two meanings depending on the state in- 
volved; (2) its conservatism, purporting to adhere to the theory that 
international law is founded on common consent, that only states are sub- 
jects of international law and that the basic concept of international law 
is the sovereignty of states. The speaker quoted the following Soviet 
definition of sovereignty taken from Korovin’s Mezhdunarodnoe Pravo, 
(1951) : ‘The independence of the State government of any other authority 
both at home and beyond the frontiers. Professor Kulski gave a num- 
ber of examples of the Soviet theories of international law, such as those 
referring to the right of discovery, international river and maritime navi- 
gation, territorial waters, laws of war, and non-intervention. He con- 
cluded his analysis by stating that the Soviets ‘‘seem to forget that 
reciprocity is the soul of international law and politics.’’ 

On Friday evening, April 24, the session, under the chairmanship of 
Professor Quincey Wright of the University of Chicago, heard two papers 
on the laws of war. Major Richard R. Baxter of the Army Judge Advo- 
cate General’s Corps delivered an address on ‘‘The Role of Law in 
Modern War.’’ He emphasized the value and necessity of the laws of 
warfare not only as applicable to the use of weapons and the conduct of 
hostilities but also as applicable to the relations of enemies not actually 
engaged in combat. He stated that ‘‘The compromise which the law works 
out between the unfettered use of force and the complete suppression of 
suffering in war has been profoundly affected by changes in the nature of 
warfare itself.’’ He referred to the criticism that the laws of war did 
not prevent the barbarities practiced in the second World War and stated 
that these accusations overlooked the extent to which the states had com- 
plied with the rules. In discussing the application of the laws of war to 
present and future conflicts, Major Baxter referred to the report of the So- 
ciety’s Committee on Legal Problems of the United Nations on the applica- 
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tion of such laws to United Nations enforcement action. He discussed two 
apparent contentions of the report, namely, that the law of war has practically 
ceased to exist and that it would not be applicable of its own force to 
United Nations action. Major Baxter stated that, although the laws of 
war need to be revised, to characterize the present laws as ‘‘chaotic’’ 
somewhat overstates the case. He pointed out that the portion of the law 
applicable to the victims of war, recently revised at Geneva, was now being 
applied, but that the law applicable to modern weapons is not clearly 
defined. 

With reference to the non-applicability of the law of war to United Na- 
tions action on the basis of the distinction of the legal nature of the hos- 
tilities, Major Baxter stated that the law governing the conduct of war- 
fare was framed, not as a set of rules to permit the playing of a game of 
‘‘war’’ between two states, but for a more fundamental humanitarian pur- 
pose, and that its application in the past has not been confined to declared 
war between states. He stated that if, as the committee’s report sug- 
gested, United Nations forces are bound by no law whatever, the unlawful 
belligerent would justifiably conclude that it also would not be subject to 
any legal restraints, and that those whom the law of war seeks to protect 
would be the first ones to suffer. He also pointed out that the Korean 
action has given no basis for the conclusion that the United Nations forces 
are to be freed of the restraints of the law of war. Major Baxter con- 
eluded his paper by stating that, in order to have a code available when 
United Nations forces are ultimately constituted, consideration should be 
given to those matters in which the laws of war might be modified, con- 
sistently with humanitarian principles, to take account of United Nations 
enforcement action, and that in looking to the law of the future, we cannot 
afford to cast aside the wisdom of the past. The use of force, whether 
called war or enforcement action, ‘‘causes suffering to human beings, and 

. it is human suffering which the law of war attempts to mitigate.’’ 

Major Baxter was followed on the program by Dr. Josef L. Kunz of the 
University of Toledo, who spoke on ‘‘The Treatment of Prisoners of War.’’ 
He discussed the Geneva Convention of August 12, 1949, relating to Pris- 
oners of War, which, he said, attempts to take into consideration new de- 
velopments in warfare and to prevent the abuses committed during the 
second World War. He stated that the 1949 Convention has not only ad- 
vanced the substantive law of the treatment of war prisoners, but greatly 
enlarges the applicability of the law. The most controversial innovation 
of the convention is, in his opinion, the giving of the status of prisoners of 
war to members of organized resistance movements, even in occupied 
territory. 

With regard to release and repatriation of prisoners, the convention pro- 
vides that sick and wounded prisoners shall be repatriated during hos- 
tilities as soon as they are fit to travel, but adds a new principle that no 
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such prisoners may be repatriated against their will. The speaker pointed 
out that the provision of the 1949 Convention that prisoners of war shall 
be released and repatriated without delay after the cessation of hostilities, 
differs significantly from the corresponding provision of the 1929 Conven- 
tion which stipulates that repatriation shall be effected as soon as possible 
after the conclusion of peace. He stated that the 1949 provision was drawn 
up in the light of the experience of World War II and that it was generally 
assumed that every prisoner of war would wish to go home. With regard 
to the Korean conflict, Dr. Kunz referred to the truce negotiations between 
the United Nations Command and the Chinese and North Korean authorities 
and to the long discussions between them as to the interpretation of Article 
118 of the 1949 Geneva Convention relating to release and repatriation. 
He stated that even if an agreement is reached between the parties as to 
the interpretation of Article 118, the article should be amended to clarify 
its meaning, since it raises questions as to the right of prisoners under 
the convention to refuse repatriation and as to the duty of the detaining 
Power not to repatriate them against their will. 

The meeting concluded formally on Saturday evening, April 25, with 
the annual dinner held in the Hall of Nations of the Washington Hotel. 
Professor Edwin D. Dickinson, the outgoing President of the Society, 
presided in the absence of Dr. Charles G. Fenwick, the President-Elect, 
who was absent from the country. The Honorable Herman Phleger, Legal 
Adviser of the Department of State, spoke informally to the gathering with 
regard to the treaty-making provision of the United States Constitution and 
proposed amendments relating thereto. He stated that, in answer to the 
suggestion that the Constitution be amended to prevent abuse of the treaty 
power in the future, ‘‘all power is liable to abuse, but the remedy would 
seem not to lie in restricting our power to better our position by treaties, 
but to see that that power is exercised with wisdom and restraint.’’ 

Dr. Ivan Kerno, Former Assistant Secretary General of the United Na- 
tions in Charge of Legal Affairs, in his speech, stated that the essence of 
the United Nations Charter is in its preamble and first two articles, which 
relate to international peace and security through collective measures, 
fundamental human rights and social and economic progress. He related 
the past achievements of the United Nations in these fields and stated that 
the primary difficulty in achieving these ends was the failure of some of the 
Members of the United Nations to comply with the basic obligations of the 
Charter. He declared that absolute good faith and good will among na- 
tions were necessary in order to maintain peace and law. 

His Excellency, Dr. You Chan Yang, Ambassador of Korea, spoke briefly 
on the subject of ‘‘Our Common Task’’ and described the situation in 
Korea. He stated that 


If our friends do not weary, as we have not wearied, in the long and 
hard fight to maintain liberty under law, this struggle in Korea will 
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be carried forward to complete success. Our President has fought 
all his life for the supremacy of law over aggression and imperialism. 
This is our common fight in Korea today, and it is a fight we do not 
dare to lose. 
He further stated that the struggle in Korea should not cease until the 
Communists have accepted the following terms: 

First, all the Chinese communist troops—who have been condemned 
by the United Nations as aggressors—should withdraw from Korean 
soil. 

Second, all north Korean communists should be disarmed. 

Third, Russia and other communist nations should refrain from 
further disruptive and subversive operations in Korea. 

Fourth, the territorial and sovereign integrity of Korea should be 
restored wholly to the Korean people and to their freely elected Gov- 


ernment. 
And fifth, no agreements respecting Korea should be made without 

the full participation and concurrence of the Government of Korea. 

‘ 


Ambassador Yang concluded his remarks by ealling for support in ‘‘our 


efforts to make sure that the tremendous issues at stake in Korea may not 
be surrendered for the mere shadowy figment of a mirage.’’ 

Dr. Heinz L. Krekeler, Chargé d’Affaires of the Federal Republic of 
Germany, in his address, discussed the establishment of the European Coal 
and Steel Community. He stated that in this newly established organiza- 
tion there are two sources of potential friction: (1) each country partici- 
pating in the Community starts from a different economic position; (2) 
the surrender of sovereign rights covers two basic industries which at the 
same time remain a part of each nation’s over-all economy. He declared 
that these very frictions will represent a powerful and positive element 
in the development of European federation, and that they are a means 
toward further integration of other economic enterprises and of political 
affairs also. He stated that a similar impetus for European integration has 
come from the pending establishment of the European Defense Community, 
and that the European Political Community, presently being built upon co- 
ordination with existing European organizations, is in an absolute sense a 
European Community into which the other communities such as those for 
coal and steel and defense are eventually to be merged. Dr. Krekeler 
stated that he was convinced that this federal organization of Europe will 
work because the drafters could not only draw upon American experience 
in this system of government but also upon a long history of German fed- 
eration. The speaker concluded by stating that the movement for European 
federation would not have achieved its present status without the under- 
standing and material help of the American Government and its people 
and that he was convinced that by achieving such a federation the Euro- 
pean peoples will make the greatest contribution to the goals of freedom 


and peace. 
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Senator Price Daniel of Texas concluded the program by speaking on the 
proposed amendment to the treaty provision of the Constitution and the 
basic reasons therefor. 

At the business meeting of the Society on Saturday morning, April 25, 
committee reports were heard and election of officers held. Upon the pro- 
posal of the Committee on Honorary Membership, Dr. Alfred Verdross, 
Rector of the University of Vienna and a distinguished jurist in interna- 
tional law, was elected an honorary member of the Society. 

The Committee on the Journal, which had been charged with recommend- 
ing a successor to Mr. George A. Finch, the retiring Editor-in-Chief of the 
Journal, submitted its recommendations that Mr. Finch be elected Hon- 
orary Editor-in-Chief, and Professor William W. Bishop, Jr., of the Uni- 
versity of Michigan Law School, Editor-in-Chief, of the Journal. The 
Society adopted the recommendations of the committee and, in so doing, 
passed a resolution of appreciation of the past services of the retiring 
Editor-in-Chief.’ 

The Society also adopted the following resolution presented on behalf 
of the Executive Council: 

Resolved, That the Executive Council appoint a special committee 
to explore the possibility of interesting some foundation or other 
source in financing projects which would promote the study and de- 
velopment of international law in the United States. 

In this connection it is recommended that said committee give spe- 
cific consideration to such projects as: (1) a meeting of teachers of 
international law and related subjects; (2) some form of financial 
assistance to the American Journal of International Law; (3) revival 
of research in international law. 


In connection with the above resolution, the Society considered the follow- 
ing resolution presented to it by the Executive Council without recom- 
mendation : 


Resolved, That this Society, through its Executive Council and 
through such subordinate committees as the Executive Council shall 
deem necessary, shall sponsor a comprehensive and intensive study de- 
signed to develop a code of principles for the use and development of 
armed forces and for the use of modern weapons and techniques, 
whether employed in supporting action of the United Nations or for 
collective self-defense under Article 51 of the Charter of the United 
Nations. 

Resolved further, that adequate funds for this purpose be requested 
from one or more of the foundations having funds available for such 
efforts, and that upon procurement of adequate funds cooperation in 
this project be invited from the bar of international law, experts and 
military leaders not only of the United States but also of such areas as 
in the opinion of the Executive Council are qualified to make a sub- 


1See above, page 465. 
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stantial contribution to the study contemplated in the out gosngeage 
of this resolution. 
The foregoing resolution was referred to the committee established by the 
previous resolution as an additional project for its consideration. 

The following officers were elected by the Society for the coming year: 
Dr. Charles G. Fenwick, President; Honorable John Foster Dulles, Secre- 
tary of State, Honorary President; Professors Herbert W. Briggs, Philip 
C. Jessup and Quincy Wright, Vice Presidents. To fill the vacancies among 
the Honorary Vice Presidents created by the death of former Senator 
Elbert D. Thomas and the election of Dr. Fenwick as President, and Sec- 
retary Dulles as Honorary President, the following were elected Honorary 
Vice Presidents: Dean Acheson, Edwin D. Dickinson and George A. Finch. 
All other Honorary Vice Presidents were re-elected. 

The members elected to serve on the Executive Council until 1956 are: 
William W. Bishop, Jr., O. 8. Colclough, Chesney Hill, James Nevins Hyde, 
Ruth C. Lawson, Covey T. Oliver, Lester Nurick, and Jack B. Tate. The 
members of the Nominating Committee elected to serve for the coming 
year are: Charles Fairman, Chairman; Oliver J. Lissitzyn, Phoebe Mor- 
rison, William G. Rice, and Francis O. Wilcox. 

ELEANOR H. FINcH 
Executive Secretary 


REGIONAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


A regional meeting of the American Society of International Law was 
held in Chicago on Saturday, March 21, 1953. Some twenty-five persons 
gathered at 12:30 p. m. at the Chicago Bar Association, 29 South La Salle 
Street, Chicago, where a luncheon was enjoyed, after which discussion con- 
tinued until after 4:30. Arrangements for the meeting were made by 
Professor Quincy Wright, of the University of Chicago, Professor Brunson 
MacChesney, of the Northwestern University Law School, and Mrs. Kath- 
erine D. Agar, of the International Law Committee of the Chicago Bar 
Association. 

The first topic of discussion, which concerned the immunities of members 
of the United Nations Secretariat in relation to recent investigations for 
alleged subversive activities, was introduced by Professor Clarence Berdah| 
of the University of Illinois. He emphasized the danger that the interna- 
tional character of the staff and its freedom from pressure by Members of 
the United Nations might be impaired through action of the type recently 
taken by Congressional committees of the United States. He also referred 
to the danger that this action might frustrate the efforts of the Secretary 
General to protect members of the staff of states whose governments had 
undergone political changes. 

Animated discussion followed this paper, centering around the possible 


if, 
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conflict of the obligations of the Secretary General to take adequate measures 
to preven’ nembers of the staff from engaging in subversive activity hostile 
to the interest of any Member State, particularly the host state, with his 
obligation .o protect the staff from pressures or instructions from any 
Member State. It was also recognized that a conflict might arise between 
the right of the host state to protect itself from subversive action proceed- 
ing from the Secretariat and the duty of that state to refrain from any 
action which might be construed as the exertion of pressure upon Secre- 
tariat members. It was suggested that subpoena and interrogation of 
Secretariat members by Congressional or executive agencies of the United 
States might have a different implication from subpoena of such persons 
by judicial agencies, even though American Constitutional law might not 
distinguish the two situations. It was generally thought that primary re- 
sponsibility for assuring the integrity of the staff and protecting the host 
state from subversive influences belong to the Secretary General, although 
he could not exercise this responsibility without cooperation from the host 
state in providing him with evidence. 

The second topic of discussion, which concerned the prisoners-of-war 
problem in Korea, was introduced by a carefully prepared paper by Dr. 
Jaroslav Mayda, of the University of Wisconsin. He set forth the positions 
taken by the United Nations and the Soviet group during the conferences 
in Korea and in United Nations meetings, and outlined the provisions of 
the Prisoners of War Convention of 1949, generally accepted as applicable 
to the situation. The issue turned on the standard for interpreting this 
instrument. It was recognized that this convention would support the 
United Nations position against coercive repatriation of prisoners of war 
if it were interpreted on the assumption that it is a ‘‘human rights’’ con- 
vention intended to make the prisoners of war the beneficiaries of the 
obligations accepted by the detaining state. On the other hand, the Soviet 
point of view would gain some support if it were assumed that the state 
of which the prisoners are nationals was intended to be the beneficiary of 
these obligations. Mr. Mayda developed the evidence from the General 
Act of the Conference of 1949, and numerous specific provisions of the 
Prisoner of War Convention to support the first of these assumptions, 
which was accepted by most of those entering into the discussion. It was 
suggested that the United Nations authorities had made an error in re- 
porting persons who were really ‘‘deserters’’ or ‘‘refugees’’ as ‘‘ prisoners 
of war.’’ Having once been reported, the major problem was that faced 
in the Indian resolution in the United Nations, of establishing an im- 
partial authority, acceptable to both the United Nations and the Communist 
states, to determine the genuineness of the choice for or against repatriation 
made by individual ‘‘prisoners.’’ The convention itself is imperfect in 
not providing such a procedure. It seemed to be clear that if the ultimate 
decision on this matter were left to the discretion of either the detaining 
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state or the state of which the prisoner was a national, serious abuses would 
be possible. 

It was the feeling of the meeting that the discussion had been construc- 
tive, and it was hoped that future regional meetings would be arranged in 


Chicago. 
Quincy WRIGHT 


TERRITORIAL WATERS AND EXTRATERRITORIAL RIGHTS 


A United States Navy memorandum designated as ‘‘Court Martial Order 
No. 3-1949, March 1949’’ makes an unusually clear and concise presenta- 
tion of this subject which is of such intense current interest. 

At the outset, the author classifies the distinction between asserting 
sovereignty over a particular width of marginal sea, frequently termed 
‘‘territorial waters’’ which are a part of a nation’s domain, and asserting 
preventive or protective rights over waters beyond such territorial waters, 
that is, over adjacent portions of the high seas. The fact that rights based 
on sovereignty may be fundamentally different from extraterritorial pro- 
tective rights does not militate against the existence of either. It is as 
essential to realize that both characters of rights are recognized by inter- 
national law as it is to appreciate the basic distinctions between them. 
Hyde’s International Law, Vol. I, page 467, is quoted: 

It needs constantly to be borne in mind for sake of clearness of 
thought and as a means of inspiring general agreement that the dis- 
tinction between a right of sovereignty over a particular area and a 
right to exercise a preventive or protective jurisdiction over or within 
an area that is outside of the national domain is a real one. Failure 
to heed it inevitably breeds confusion of thinking. 


Despite a few dissident expressions, it is now generally recognized that 
within, above and below territorial waters the littoral nation has as full 
ownership as on shore except as subject to certain maritime rights such 
as that of innocent passage. 

The memorandum also points out that certain extraterritorial rights sea- 
ward have been recognized in this country since early days. Chief Justice 
Marshall, in Church v. Hubbart (1804), 2 Cranch 187, pointed out a 
nation’s ‘‘power to assure itself from injury may certainly be exercised 
beyond the limits of its territory’’ and that the means pursued ‘‘do not 
appear to be limited within any certain marked boundaries, which remain 
the same at all times and in all situations.’’ Quoting again from Hyde 
(page 466), the memorandum states: 

In a word, the continuance of the 3-mile limit of the marginal sea 
must be expected to commend itself to the international society only 
as long as it is believed that that limit does not serve to prevent a 


coastal State from doing whatever it may really need to do on the 
high sea for the maintenance and defense of its normal life. 
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Although the memorandum naturally lays emphasis upon the naval as- 
pects, there are references to searches in time of peace for suspected 
offenses of piracy, slave-trading, prohibition, fisheries. There might also 
be mentioned in this connection quarantine and customs. 

Basically, as is pointed out, a nation is entitled to do what is essential 
to its security. Hall, International Law, page 278 (7th ed., 1917), is 
quoted : 

There are circumstances falling short of occasions upon which existence 
is immediately in question, in which through a sort of extension of 
the idea of self-preservation to include self-protection against serious 


hurt, states are allowed to disregard certain ordinary rules of law in 
the same manner as if their existence were involved. 


An important distinction to be borne in mind is that rights based on 
sovereignty are generally considered absolute, whereas extraterritorial 
rights are largely undefined and limited. Essentially, as indicated by 
Hall, they rest upon self-preservation—security. Accordingly, they must 
be justified ; they must be reasonable. Jessup, strict constructionist as he is 
on this subject, nevertheless says (The Law of Territorial Waters, page 94) : 


There seems, however, to be sufficient evidence of acquiescence in 
reasonable claims to warrant the assertion that a customary rule of 
international law has grown up under which such acts may be held 
legal if they meet the test of reasonableness. 


Accordingly, it may be said that, although a nation has rights extending 
seaward beyond its territorial waters, such rights are limited to rights 
general to all nations and to such special rights as are both essential to 
the nation’s security and are reasonable. It is apparent that such rights 
are not static but change with changed conditions. 

A current illustration of this is fisheries. There are several ways in 
which a nation’s coastal fisheries may be essential to its security. This 
may be as a source of food or other of the many products now derived from 
fish. It may be from a military standpoint. In the last war, fishing boats 
in many instances were the eyes of the Navy. But the assertion of fishery 
claims must be reasonable. This could mean that they must be confined to 
contiguous ocean areas. The concept might also be incorporated that is 
embodied in the recent North Pacific Fisheries Treaty between Japan, 
Canada and the United States, whereby a special interest is recognized 
in a nation as to such coastal fisheries as it has exclusively developed and 
which it is subjecting to conservation regulation based upon scientific 
investigation.? 

'See Convention for the High Seas Fisheries of the North Pacific Ocean, signed at 
Tokyo May 9, 1952, on behalf of the United States, Canada and Japan; ratifications 
exchanged at Tokyo June 12, 1953, in force same date, Senate Exec. S, 82d Cong., 2d 


Sess.; E. W. Allen, ‘‘ The Fishery Proclamation of 1945,’’ this JourNAL, Vol. 45 (1951), 
p. 177; ‘*A New Concept for Fishery Treaties,’’ ibid., Vol. 46 (1952), p. 319; also C. B. 
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Although drilling for petroleum is of recent origin, whereas fishing is 
one of the oldest activities of mankind, the concept of the development of 
undersea oil resources is not much newer than the recognition of the ex- 
haustibility of certain ocean fisheries. Just as it is reasonable that the 
coastal nation should have the exclusive right to develop adjacent under- 
sea oil, so also is it reasonable that it should have the exclusive right, when 
essential to their preservation, to protect and control its coastal fisheries 
regardless of the three-mile rule or the question of sovereignty.” 

The so-called Truman proclamations of September 28, 1945, relating re- 
spectively to oil and fish, were restricted to these reasonable bounds. They 
are, therefore, logically distinguishable from the recent South and Central 
American proclamations which purport to extend national sovereignty as 
much as two hundred miles seaward. These fail to meet the essential re- 
quirement of reasonableness.’ In this connection, it is interesting to note 
the emphasis placed upon reasonableness in international law by the Inter- 
national Court of Justice in the fishery case of Great Britain v. Norway.‘ 

The Navy apparently favors the continuance of the policy of standing 
by the three-mile limit for territorial waters, but also seems to recognize 
that this does not in any manner inhibit assertion of national rights beyond. 
Just as the sovereignty over territorial waters is subject to the right of 
innocent passage, so also is the freedom of the seas subject to various 
limitations. Freedom of the seas in international law does not mean a 
total absence of law outside of national boundaries any more than the word 


‘‘liberty’’ means ‘‘unbridled license.”’ 


THE STUDY OF INTERNATIONAL FEDERATION 


One of the most startling experiences which a student, research worker, 
or teacher of international law and organization still can have today is 
that of encountering or realizing the dearth of adequate scientific literature 
on the central problem of international federation. This situation has not, 
moreover, altered greatly in the past forty years. Surely, in view of the 
honorable and prominent position occupied by the concept and the history 
of federal unions in political science and public law, we should long since 
have been provided with at least one major treatise on this subject. 

This is not the place for an elaborate bibliographical review. It must 
be sufficient to point out the main features of the situation. Thus it is to 


Selak, Jr., ‘Recent Developments in High Seas Fisheries Jurisdiction,’’ ibid., Vol. 44 
(1950), p. 670; ‘‘Proposed International Convention for the High Seas Fisheries of 
the North Pacific Ocean,’’ ibid., Vol. 46 (1952), p. 323. 

2See P. M. Brown, ‘‘ Protective Jurisdiction over Marginal Waters,’’ this JouRNAL, 
above, p. 452. 

See Richard Young, ‘‘The Over-Extension of the Continental Shelf,’’ this JourNat, 
above, p. 454. 
4 Reported in this JournaL, Vol. 46 (1952), p. 348. 
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be noted that more substantial works on the federal theme have been pro- 
duced in German and French than in English by Brie, Novikow, Le Fur, 
Durand, Mouskeli, and others. In English, moreover, it has been the 
British rather than the Americans, who have given the subject most 
thought—Edgerton, Greaves, Wheare *—unless we take into account the 
vast volume of United States Constitutional Law, which is not general 
theory of federalism, and exclude some of the British writings (Edgerton, 
for example) as preoccupied with the British Empire or Commonwealth 
and the Dominions. Hart’s old monograph * and Eaton’s symposium * still 
remain about the principal items in American literature on the general 
subject today! 

A recent writer, whose brief contributions to this field are not as well 
known as they should be, is Dr. Laszl6 Ledermann of Geneva. In a recent 
number of the Revue Politique et Parlementaire Ledermann brings his 
thought on the subject down to date,® although his earlier more general 
survey remains an indispensable introduction,® not to mention several 
articles and monographs on psychological and economic aspects of the 
problem. Needless to say, Ledermann provides ample documentation in- 
sofar as there is any available. He has also written numerous small books 
and articles on international organization as such.’ Ledermann should, 
however, give us a more compendious and complete study of the problem 
than he has yet produced. 

The question may well be raised as to why we do not have more and better 
material on the most important political problem of our time, international 
organization, treated, as is proper, as a case of interstate federal union. 
And what of the future? 

Part of the explanation of the present dearth of good material lies in 
the unfortunate tendency—in the past, at least—of international lawyers 
to regard international federal organization as merely political science and 
so to have nothing to do with it, coupled with the similar tendency on the 
part of the political scientists to regard it as international law and likewise 
to leave it to the other fellow. There has also been felt the influence of an 


18. Brie, Theorie der Staatenverbindungen (1886); J. Novikow, Fédération de 
l’Europe (1901); L. Le Fur, Bundesstaat und Staatenbund (1902); C. Durand, Les 
Etats Fédérauz (1930); M. Mouskeli, Théorie Juridique de l’Etat Fédéral (1931). An 
enormous bibliography of the field was prepared by Dr. L. Hamori under the auspices 
of the Geneva Research Centre in 1939-1940, but was never published. 

2H. E. Edgerton, Federations and Unions in the British Empire (1911); H. R. G. 
Greaves, Federal Unions in Practice (1940); K. C. Wheare, Federal Government (1947). 

8A. B. Hart, Introduction to the Study of Federal Government (1891). 

4H. O. Eaton (ed.), Federation (1944). 

5 ‘*Considérations Actuelles sur la Fédération Internationale,’’ Revue Politique et 
Parlementaire, No. 623 (December, 1952), p. 362. 

6 Fédération Internationale, Idées d’hier, Possibilités de demain (1950). 

7 Especially his Les Précurseurs de l’Organisation Internationale (1945), reviewed in 
this JourNAL, Vol. 40 (1946), p. 227. 
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idea that borrowing from experiences in national federal unions for lessons 
concerning international federal union is unsound and not permissible, 
an idea containing a certain amount of reason but by no means completely 
true. Again writers on international organization have often spent the 
bulk of their time in describing the organization and activities of inter- 
national institutions at the expense of attention to fundamental theoretical 
and juridical principles, a perfectly honorable and understandable per- 
formance, of course, but not calculated to advance the theory of the sub- 
ject. Finally, a good deal of the talk about international federal union 
or world federation is simply propaganda and even beside the mark, because 
what the promoters want is not so much federal union as something more 
unified and mystical. 

The situation described above is gradually changing as the development 
and operation of international unions, topped for the moment by the United 
Nations, compels reflection upon their character. A certain amount of 
progress has been made in lifting the taboo from the study of ‘‘foreign’’ 
affairs by the political scientists and of constitutional problems by inter- 
national lawyers—we actually hear of ‘‘international constitutional law’’ 
today. Finally, some progress is being made in applying to international 
institutions the theory and principles of public administration and ad- 
ministrative law,® and this further strengthens the science of international 
federal government. On the other hand, there is still a dearth of research 
workers and writers who are prepared to attack the central and basic 


theoretical problems of international federation. 
PITMAN B. POTTER 


PUBLICIZING INTERNATIONAL AFFAIRS 


The prospectus of the American Society of International Law opens with 
this statement: ‘‘From the very beginning of our national existence the 
people of the United States have been keenly interested in the common law 
of nations.’’? No argument is needed to demonstrate, to readers of the 
JOURNAL at least, that the development of an enlightened opinion among 
these interested people on international affairs is one of the most pressing 
problems of our time. It is futile to expect a handful of diplomats in 
Washington to think out and effectuate a sound foreign policy for the 
United States without the support of public opinion. Indeed, if that 
opinion is to run counter to good judgment in international problems in the 
future, if that opinion is to be wrong at the moments of great decisions, 
then we shall certainly have good reason to expect great disasters. We 
thus come necessarily to the practical question of how to obtain and main- 


8L. Leonard, International Organization (1951), and L. 8S. Mander, Foundations 


of Modern World Society (1948), for example. 
®S. M. Rosen, The Combined Boards of the Second World War (1951), for example. 


1 Proceedings, American Society of International Law, 1907, p. 35. 
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tain informed and enlightened popular viewpoints on foreign affairs as a 
requisite of sound governmental policy in the days to come. 

The answer to the question is simple in theory. It is essentially to make 
adequate facts readily available to the public. One of the reassuring 
things about our form of government is that in the long run, armed with 
the facts, the people usually manage to get the right answer. While it may 
be trite to say it, nonetheless it is true that the hope of our government in 
the problems which face it now, as in the past, lies in the intelligence of our 
people. 

The theory is simple, but the method of disseminating information to 
form the basis of an enlightened public opinion on foreign affairs in these 
times involves troublesome practical obstacles. The high cost of newsprint 
and rising prices have in many places driven much valuable foreign news 
out of the newspapers and magazines. The mailing of broadsides has a 
tinge of propaganda. The volume of direct mail on what to ordinary read- 
ers may seem to be technical items remotely touching on daily affairs is 
already too great and represents one of the most wasteful enterprises in the 
complex of modern life. Finally, if the facts are to be understood and 
points of basic importance are to have proper emphasis, an analysis by an 
informed person or group is required. The presentation of the facts should 
not only be widespread, but palatable and comprehensible. To reach this 
objective, leadership must come from some qualified and unbiased source. 

Where is that leadership to come from? Some of it obviously must come 
from the Bar. There is no group better qualified to provide it. We may 
recall our early history when ratification of the Constitution was won 
largely through the masterful exposition of such lawyers as Hamilton, 
Madison and Jay, writing in The Federalist, and John Marshall, debating 
in the Virginia Constitutional Convention. Without the leadership of the 
Bar in those times, it is altogether possible that the Constitution would 
never have been ratified. Moreover, the problem to which ratification of 
the Constitution, as a compact between sovereigns, was directed, was es- 
sentially also an international problem. The geographical area then in- 
volved was smaller and more homogeneous than the world today, but, never- 
theless, the problem was one of relationship between sovereign States. And 
the leadership then exerted by the Bar appears to provide a clear, present- 
day challenge to the lawyers of this era to present the facts underlying 
our current international problems on a broad and intelligent level. As 
in the early period of our constitutional history, the job today is basically 
one of advocacy and exposition. 

In an endeavor to take up a share of the burden which lawyers should 
assume, the Committee on International Law of the Bar Association of the 
District of Columbia, in co-operation with the Section on International and 
Comparative Law of the American Bar Association, has organized and 
maintains an ‘‘Information Service’’ available to committees and sections 
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of other bar associations, to law schools, teachers and interested individuals 
throughout the country who may wish to avail themselves of its facilities. 

The Bar Association of the District of Columbia occupies an uniquely 
favorable position to obtain the publications on foreign affairs from our 
government, foreign embassies and various private organizations, and to 
maintain liaison with the sources necessary to acquire current material 
promptly. The Committee on International Law has assembled an ‘‘ Initial 
Packet’’ of literature of various kinds, dealing with up-to-date problems in 
international law and foreign affairs, for distribution throughout the 
country. The initial packet is kept current by culling out obsolete data 
and adding the new as it becomes available. 

The District of Columbia organization takes no position whatsoever on 
the matters covered in the information which it distributes. As a matter 
of fact, every care is exercised to present all sides of controversial questions 
objectively and fairly and to eliminate from the mailing anything which 
may appear to be biased or in the nature of propaganda. The Committee 
will also endeavor, to the extent of its facilities, to provide speakers’ and 
program material for the staging of discussions, debates, forums and 
panels, and to answer and comply with special requests for publications, 
reports, and other information. The service is, of course, still in an ex- 
perimental or development stage and its future course will be guided by 
the light of experience. 

The undertaking of the information service can have important impacts 
on the bread-and-butter side of a lawyer’s practice. Dean Wigmore has 
observed that ‘‘virtually every principle of international law has applica- 
tion in our United States practice and is still potential of a fee to be 
earned by a practitioner.’’ More recently, Fritz Moses, a former Judge 
of the Landgericht in Berlin, wrote: ‘‘. . . Today any lawyer may be 
called upon—to mention only a few examples—to advise his clients on the 
drafting of a sales contract, an agency contract with a foreign merchant; to 
draw up a will with foreign beneficiaries with foreign property to dispose 
of ; to settle a dispute with a foreign party or simply to collect a claim from 
a foreign debtor. . . .’’ 

What may be brought to light by the widespread distribution of factual 
information regarding international law and relations is not for the exclu- 
sive interest of lawyers on our East and West Coasts. There are law firms and 
corporations in the West, Mid-West, South and Southwest which are faced 
increasingly with problems in international law. The work of a com- 
mittee of a local bar association, aided and supplemented by the informa- 
tion service obtainable from the Bar Association of the District of Columbia, 
may be of incaleulable value in this facet of any lawyer’s practice. This is 
in addition to the help which is given to students and teachers of inter- 
national law, political science and government. 

The information service which has been described, including the initial 
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packet of literature and additional current items, is available without 
charge, except where expensive documents and special expenditures may 
be involved, to the full extent of the facilities of the Bar Association of the 
District of Columbia. Communications may be addressed to the Com- 
mittee on International Law, Bar Association of the District of Columbia, 
Washington Building, Washington 5, D. C. 


ERNEST SCHEIN ? and F. TROWBRIDGE vom BAuR ® 


THE SOVIET ATTITUDE TOWARDS INTERNATIONAL LAW 
AND INTERNATIONAL RELATIONS 


At the time of writing this note there was developing a new appeasing 
policy of the U.S.S.R. While welcoming this more reasonable approach of 
the Soviet Government to the problem of intercourse with non-Soviet states, 
sight should not be lost of the hostile propaganda which was directed 
against the United States as late as the closing months of 1952; this re- 
minder might serve as a counsel of caution in considering the new chapter 
which the Soviet Government seems to open in its relations with the West. 

The Sovetskoe Gosudarstvo i Pravo published in its December, 1952, issue 
(No. 12) an article entirely devoted to propaganda of hatred of the United 
States. Its author, Mr. E. Petrov, called it: ‘‘American Imperialists— 
Malicious Violators of the Regime of Prisoners of War’’ (pp. 48-61). To 
General Van Fleet is attributed the authorship of a proclamation to the 
United Nations troops in Korea in which he allegedly stated: 


This war is cruel; you should kill as many Asians as possible for the 
sake of your own lives. ... Your hand should not tremble, if you 
see in front of you even a little boy, a little girl or an old man; kill 
them all—you will save yourself from death and will fulfill the duty 
of a soldier of the United Nations. (p. 50.) 


In the same vein the author continues: 


The occupation regime by the American imperialists in Korea has 
become one of the means of the mass extermination of the Korean 
people. ... The American inquisitors have copied the example of 
their Hitlerite predecessors and have built up special crematoria where 
they burn the victims of their terror. ... The occupied territory of 
Korea has been covered with hundreds of American death camps where 
they proceed with the mass extermination of the Korean population. 
The victims of American terror are subject before final destruction to 
experimentation with various bacteriological and chemical means. 
Foreign journalists, who have visited those camps and are familiar 
with the Hitlerite concentration camps, note that the American oc- 
cupants have surpassed many times the ‘‘technique’’ of Himler and 
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Kaltenbrunner. Committing a gross violation of international law, 
the American imperialists openly loot the country. They ship out 
factory and plant equipment, raw materials and consumers’ goods; 
what they have no time to ship out they destroy . . . (p. 50.) 


The American hangmen exterminate in the camps thousands of 
Korean and Chinese prisoners of war. They subject them to various 
bacteriological experiments. The newspaper Zhenminzhibao reports 
that prisoners of war in the American camps are subjected to monstrous 
tortures, are soaked with gasoline and set on fire, the beams of light 
from strong floodlights are concentrated on their eyes until the 
prisoners lose sight, their fingernails are pulled out, their bodies are 
burned with hot iron. Many prisoners of war are taken out to the 
open fields where they serve as shooting targets. Prisoners of 
war are kept in ‘‘special prisons’’ which are chambers without light 
or fresh air and filled with horrible odor. There are also ‘‘steam 
prisons’’ where the victims are scalded to death. The same news- 
paper reports that during the first ten months of 1951 more than 
17,000 Korean and Chinese prisoners of war perished in the camps 
located in South Korea because of cruel treatment. The American 
High Command deported thousands of prisoners of war to use them 
for experiments with the atomic bomb. (pp. 52-53.) 


The American High Command .. . has organized in the camps bac- 
teriological and chemical laboratories where prisoners of war are used 
for experiments with the deadly germs of the plague and cholera. 


(p. 54.) 


These few excerpts demonstrate the general tone of the article which has 
been probably read by many lawyers not only in the U.S.S.R., but also in 
the satellite and probably in some of the Asian countries. How many of 
them have been able to check on the ‘‘information’’ provided by the article? 

American international lawyers are treated in somewhat similar manner. 
The Sovetskoe Gosudarstvo i Pravo, October, 1952 (No. 10), stated in an 
article devoted entirely to American lawyers (L. A. Modzhoryan, ‘‘Re- 
actionary Lawyers in the Service of the American Aggressors,’’ pp. 85-90) : 


In proportion to the evolution of the Organization of the United Na- 
tions, which was initially founded as a bastion of peace, towards its 
being transformed into a weapon of war and a means of unleashing 
a new World War, the reactionary American Journal of International 
Law has been interpreting, more and more often and with an increas- 
ing insistence, the Charter of the United Nations in such a manner as 
to legalize and to justify aggression and aggressive wars. (p. 87.) 


The December, 1952, issue (No. 12) devoted eight full pages to the same 
subject (pp. 80-87). A few quotations will suffice to render the spirit of 
the article (G. Zadorozhnii, ‘‘The American Journal of International Law 
—a Preacher of International Brigandage and Lawlessness’’) : 


The American Journal of International Law is the loudspeaker of the 
State Department of the U. S. A. in dealing with the legal aspects of 
the foreign practice of American imperialism. Its basic significance 
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consists in ‘‘justifying’’ and covering up, with the help of rules of 
international law, foreign policy of the U. S. A. and in camouflaging, 
whenever it is possible and by all means, the aggressive nature of that 
policy, even at the expense of common sense.... The American 
Journal of International Law wages a systematic and dirty campaign 
of slander against the Soviet peace-loving foreign policy. Deliber- 
ately organizing a plot of silence around most important peace-loving 
acts of Soviet diplomacy, that Journal has recourse to all sorts of 
insinuations and incessantly spreads streams of lies and slanders 
against the movement of the partisans of peace and the whole camp 
of peace, democracy and socialism. A certain Kulski excels, from 
one issue to another, in his attacks on the Soviet science of interna- 
tional law, which defends the generally recognized principles and rules 
of international law and the ideas of peace, friendship and co-opera- 
tion among all nations and countries whatever regime they may belong 
to. Officially this Journal is considered to be the organ of the 
American Society of International Law whose members are not only 
all the fairly known American international lawyers, but also many 
among the most reactionary lawyers of the whole bourgeois world. 
In fact this Journal is the organ of the State Department of the 
U. S. A. whose direct instructions determine its views concerning the 
most important questions of American foreign policy. The direct re- 
lationship between the Journal and the State Department is evidenced 
by the fact that the first vice president of the Society is the well-known 
American diplomat, Philip Jessup, and the honorary President—the 
State Secretary of the U. 8S. A., Dean Acheson, who together with sev- 
eral outstanding officials of the State Department take an active and 
direct part in the activities of the Society and the Journal. The 
measure of the great importance attached to that Society and its 
Journal by the ruling circles of the U. 8S. A. was given by the re- 
ception which was offered by the President of the U. S. A. at the 
White House to the members of the Society who met in April of this 
year for their annual session. ... (p. 80.) 


The political face of the Journal is determined better than by any- 
thing else by the editorial comments which are short in contents but 
which are written by the editors of the Journal or the leaders of the 
Society. It is precisely in these editorial comments that is expressed 
in the most flagrant manner the openly aggressive and nihilistic ap- 
proach of American doctrine and practice towards international law. 


(p. 81.) 
After mentioning a few contributors to the JouRNAL by name: Charles G. 
Fenwick, former Ambassador of the Netherlands to the U. 8. A., Van 
Kleffens, H. Kelsen, L. H. Woolsey, H. J. Morgenthau, and J. L. Kunz, the 
article concludes: ‘‘. . . American legal doctrine assumes the rdéle of the 
preacher of aggression and international lawlessness and of an open apolo- 
gist for the acts of brigandage committed by American imperialism.”’ 
(p. 87.) 

The November issue contains an article which actually deals with 
international law and defines the Soviet attitude concerning a few im- 
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portant aspects of that law. Its author is Mr. F. Ivanov, and its title 
is: ‘‘The Fourth Session of the United Nations International Law Com- 
mission’’ (Sovetskoe Gosudarstvo «+ Pravo, November, 1952 (No. 11), 
pp. 72-79). The author considers that there are two basic sources of 
current international law: (1) ‘‘The agreements among the Great Powers 
eoncluded during and after the Second World War (for instance, at 
Teheran, Crimea, and Potsdam) and also the Charter of the United Na- 
tions are the exceptionally important elements of contemporary interna- 
tional legislation.’’ (2) ‘‘Each statement of Comrade Stalin regarding 
questions of international policy and law should be the subject of mono- 
graphic research on the part of the international lawyers of the countries 
belonging to the socialist camp.’’ (p. 72.) 

While Western lawyers may consider both propositions as debatable, 
the Soviet author thinks that his Western colleagues have very black in- 
tentions: ‘‘The imperialists try to use the [International Law] Commission 
for the criminal purpose of organizing the funeral of international law.’’ 
(p. 72.) The composition of the Commission does not please him at all: 


It is necessary to note, first of all, that the present composition of the 
Commission does not ensure the representation of all the most im- 
portant forms of civilization and of all the fundamental systems of 
law in the world. It suffices to point out, for example, that the Com- 
mission does not include the representative of the legal views and 
institutions of the great Chinese people whose true will is expressed 
in the organs of the Chinese People’s Republic. The participation in 
the Commission of a delegate of the Kuomintang is obviously illegal. 


(p. 73.) 


Review of the work accomplished so far at the four sessions of the Com- 
mission provides the Soviet author with an opportunity of formulating 
the views of his own government: 

1. Arbitration. Soviet policy has not changed in this respect since 
the October Revolution. The Soviet Government has always been hostile 
to the concept of submitting international disputes to a court or a tribunal 
for a binding decision and has preferred either diplomatic negotiations or 
a deadlock to arbitration or judicial settlement. Therefore: 


Seelle’s draft concerning arbitration procedure is the result of the 
above-mentioned anti-democratic idea of a ‘‘ World State.’’ Its author 
acquired a long time ago the reputation of being an ardent advocate 
of that cosmopolitan concept and an open adversary of the principle 
of sovereignty. Placing the question of arbitration at the head of the 
agenda of the International Law Commission proves that there is a 
tendency among the bosses of the Commission, first, to distract the 
attention of the world community from much more important problems 
of international law; secondly, to direct this attention hypocritically 
towards ‘‘the peaceful means for the settlement of disputes’’; thirdly, 
to achieve in fact such a system of international arbitration which 
would shield the impudent policy of the ruling circles of the im- 
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perialist Powers, foremost the U.S. A., of interference in international 
disputes and of imposing their own will on the parties. The funda- 
mental defect of Scelle’s draft consists in its concept of the compulsory 
submission of disputes to arbitration contrarily to the principle of 
the autonomy of the parties and independently of their assent, thus 
promoting direct interference in their mutual relations by the Inter- 
national Court of Justice of the United Nations; this interference 
could take place not only during the development of the arbitral pro- 
ceedings, but also at the time of the formation of the arbitral tribunal 
itself, and even regarding the final settlement of the question as to 
whether there exists a dispute at all between the parties or whether 
a dispute is liable to be settled by arbitration. All this is hypocritically 
camouflaged in the form of an international agreement which the 
parties are free to conclude or not to conclude. (p. 75.) 


The Soviet author concedes in the last sentence that Professor Scelle’s 
draft leaves to the states complete freedom to accept or reject compulsory 
arbitration and follows in this respect the pattern of the Optional Clause 
of the Statute of the International Court of Justice. If neither the Soviet 
Union nor any other state is forced to accept compulsory arbitration, it is 
rather difficult to share the indignation of Mr. F. Ivanov, who says: 


We find in this case one of the typical examples of the use of the in- 
ternational agreement by the imperialists and their learned footmen 
for purposes which directly contradict the fundamental ideas of in- 
ternational law as the law among equal and sovereign states. (p. 75.) 


Anyhow, Mr. F. Ivanov shares the point of view of the Soviet member of 
the Commission, Professor F. I. Kozhevnikov, that Scelle’s draft is a step 
backward in the development of international law and is the expression of 
the reactionary cosmopolitan idea of world government (ibid.). Professor 
Scelle proved to be one of the most reactionary members of the Commission, 
because he upheld the primacy of international law over municipal Jaw in 
the discussion of the problem of nationality and statelessness (p. 76). 

2. Statelessness. The Soviet attitude towards any international agree- 
ment is not very helpful: 


The Soviet concept regarding the international regulation of state- 
lessness consists in considering that the conclusion of a general con- 
vention relating to the elimination or reduction of statelessness is 
unrealistic under existing conditions. Such a convention would pre- 
sume a fundamental modification in many states of present legisla- 
tion concerning nationality. (Ibid.) 


Mr. F. Ivanov does not like the method of work of the Commission: ‘‘The 
development of its work, in particular at its fourth session, gives one a 
definite impression that some of its members aspire to obtain at least super- 
ficial effect without attaching any importance to the scientific value of the 
results achieved.’’ (p. 77.) 

3. Territorial waters. Since Soviet international lawyers deny the ex- 
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istence of any general rule limiting the width of territorial waters to three 
miles, it is not surprising to see Mr. F. Ivanov writing: 


It is quite obvious that the proposal made by the rapporteur [Pro- 
fessor Francois} to limit the width of the territorial waters to six miles 
cannot be adopted. It is known that at the present time several states 
adhere to a larger width of territorial waters, and it is clear that this 
width may vary in different countries and under various conditions. 
For example, the U.S.S.R., the People’s Republic of Bulgaria and a 
few states of Central and South America, including Colombia and 
Guatemala, accept the width of twelve miles. (p. 77.) 


Reporting on the divergence of opinions among the members of the Com- 
mission, the Soviet author says: 


Lauterpacht defended particularly zealously the doctrine of the three- 
mile width of territorial waters which he considered as the basic 
proposition. But this completely obsolete point of view evoked ob- 
jections on the part not only of the Soviet and Czechoslovak repre- 
sentatives, but also of some other members. For instance, the delegate 
of Columbia (Yepes) called the theory of the three-mile belt a super- 
stition and an idol which should be overthrown. .. . 

The concept of the three-mile belt, as the so-called international rule 
which should serve as the basis for the determination of the width of 
territorial waters, is completely absurd. In fact it is only one of 
several points of view which has been supported mostly by English 
doctrine and practice; this is why the claims of endowing it with inter- 
national significance are naive. For instance, already in the thirties 
of the XIXth century the complete lack of foundation for such claims 
was pointed out in Russia. ... It is untrue to say that the twelve- 
mile width of territorial waters is a rule of recent origin. For in- 
stance, in Russia this rule, founded on the earlier existing practice, 
was already established at the very beginning of the XXth century. 

International law determines, first of all, that the territorial 
waters are placed under the sovereignty of the coastal state. It es- 
tablishes, therefore, that the determination of the width of territorial 
waters represents the incontestable right of each sovereign state. . . 
The width of the territorial waters is determined by the legislation of 
the coastal state—this is the categorical rule of contemporary inter- 
national law. ... Furthermore, it is obviously unacceptable and 
contrary to the laws of several states to erect into a universal rule, as 
is done by art. 22 of the draft, the proposition that the coastal state 
should not forbid the passage of foreign warships through its terri- 
torial waters or should not require for this passage its previous assent 
or its being notified in advance. (pp. 77-78.) 


Serious objections arise concerning art. 6 of the draft [of Professor 
Frangois] which accepts the so-called ten-mile rule for the determina- 
tion of the length of the line to be drawn across a bay in the part 
nearest the entrance at the first point where the width does not exceed 
ten miles; this line is presumed to be the dividing line between terri- 
torial and inland waters. But it is known that this rule is not recog- 
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nized by many states. One must also bear in mind the decision of the 
International Court of Justice of December 18, 1951, concerning the 
Anglo-Norwegian dispute, where the Court denied the existence of 
any such rule. (p. 77.) 


It is possible that the Soviet Government, while opposed to the ten-mile 
rule, would be more agreeable to the maximum line of twenty-four miles, 
because Mr. F. Ivanov writes rather sympathetically: ‘‘In this respect it 
is interesting to note the proposal of El-Khoury (Syria) asking the Com- 
mission to pronounce itself in favor of a general principle according to 
which the demarcating line within bays should be equal to double the 
width of the territorial waters.’’ (p. 78.) 
W. W. KuLskI 


PRIZE MONOGRAPH COMPETITION 


The International Committee of Comparative Law has offered for com- 
petition two prizes of $700 and $300, respectively, for the best monograph 
on the following subject: 


What is the nature, in the view of the particular state selected, of 
the duties incumbent on it by reason of its membership of the Inter- 
national Community and especially of the United Nations and the 
Specialized Agencies; and by what methods does it give effect to the 
obligations arising from such membership or from recommendations 
made by such bodies? 


The monograph should primarily describe the theory and practice of 
the state selected by the candidate, but it should also critically appraise 
that theory and practice with reference, for example, to those of other 
states or to general principles. 

The length recommended is from about 20,000 to 60,000 words. Mono- 
graphs, which may be submitted in English, French, Spanish or Latin, 
should be typewritten and should reach the Secretary General of the Com- 
mittee at 2 rue Leon-Vaudoyer, Paris 7™*, France, before February 1, 1954. 
Further particulars of the competition may be obtained from the Sec- 
retary General at the above address.* 


* Announcement of competition made available by courtesy of International Informa- 
tion Administration, Department of State. 


JUDICIAL DECISIONS 


By W. BisHop, JR. 


Editor-in-Chief Elect 


Enemy property—effect of ‘‘freezing’’ on unlicensed attachments 
Orvis v. BROWNELL. 73 8.Ct. 596; 345 U. S. 183. 
United States Supreme Court, March 16, 1953. Jackson, J. 


Before the war Japanese nationals were indebted to plaintiff and a third 
party was indebted to the Japanese nationals. On June 14, 1941, Execu- 
tive Order 8389,' blocking transfers of evidence of debt or interests in 
property, became applicable to Japanese nationals. Thereafter plaintiff 
commenced suit against the Japanese nationals, and in 1943 attached the 
credit owing to them from the third party, without obtaining any license. 
Plaintiff obtained judgment, but could not get a federal license permitting 
the third party to pay. Meanwhile in 1947 the Alien Property Custodian 
vested the credit, and it was paid over to the Custodian. Plaintiff’s claim 
was dismissed as a claim under §9(a) of the Trading with the Enemy Act, 
based on an interest of plaintiff in the property, but was left pending as a 


claim for payment of a debt under § 34 of the Act.? Affirming judgment 
against plaintiff, the Court said in part: 


We are now called upon to decide . . . whether the freezing order 
prevented a creditor from thereafter acquiring by attachment an 
‘interest, right, or title’’ in property such as will support a claim 
against the Custodian under §9(a) of the Act. We hold that the 
freezing order did have such an effect and that, while it recognized 
attachment liens insofar as they determined relationships between 
creditor and enemy debtor, it did not permit the transfer of a property 
interest in the blocked funds which could be asserted against the 
Custodian. 

. Admittedly, if the Japanese had made a voluntary unlicensed 
assignment, it could have created no property interest. Admittedly 
also, if ... [the third party], with or without the consent of its 
Japanese creditors but without federal license, had paid over the fund 
to these petitioners, they would obtain no such interest. . . . 


112 U.S.C.A. §95a, note; see 5 Fed. Reg. 1400. 

2 Explaining the difference in effect, Justice Jackson said: ‘‘. . . if the attachment and 
judgment create an interest in the property which can be retrieved from the Custodian 
under §9 (a), the judgment will be paid in full. On the other hand, if it is only an 
allowable debt under §34, unless granted a priority it apparentiy will be paid only in 
part, since it appears claims against the Japanese nationals considerably exceed the 
funds in the Custodian’s hands.’’ 
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. . . The validity of the freezing order as an implementation of the 
Trading with the Enemy Act was sustained in Propper v. Clark, 337 
U. S. 472 . . . and we adhere to that holding. Petitioners also con- 
tend that the Custodian was not given power, similar to that of a 
bankruptcy court, to ‘‘annul”’ liens and attachments. But the ques- 
tion is not whether a lien, concededly valid because obtained prior to 
the freezing order, may be ‘‘annulled’’ by the Custodian, but rather 
whether the freezing order prevented the subsequent acquisition, by 
attachment, of such a property interest as the Custodian would have 
to recognize under § 9 of the Act. Because of the supremacy of the 
Federal Government on matters within its competence, the freezing 
order, while permitting an attachment for jurisdictional and other 
state law purposes, prevented the subsequent acquisition of a lien which 
would bind the Custodian under § 9.° 


Note: Also dealing with enemy property controls, see Berger v. Ruoff, 
195 F. (2d) 775 (Dist. Col., March 13, 1952) ; A. Gusmer, Inc. v. McGrath, 
196 F. (2d) 860 (Dist. Col., April 24, 1952) ; McGrath v. Agency of Char- 
tered Bank, 104 F. Supp. 964 (S. D. N. Y., May 9, 1952); Albert v. Mc- 
Grath, 104 F. Supp. 891 (S. D. Calif., May 12, 1952) ; Public Administrator 
v. McGrath, 104 F. Supp. 834 (S. D. N. Y., May 21, 1952); Feller v. Mc- 
Grath, 106 F. Supp. 147 (W. D. Pa., June 5, 1952) ; International Silk Guild 
v. McGrath, 105 F. Supp. 766 (Dist. Col., June 27, 1952); Halbach v. 
Markham, 106 F.. Supp. 475 (D.N. J., July 21, 1952) ; McGranery v. Vort, 
199 F. (2d) 782 (Dist. Col., Oct. 13, 1952) ; Carr v. Yokohama Specie Bank, 
200 F. (2d) 251 (9th Ct., Nov. 14, 1952) ; Gazda v. U. S8., 108 F. Supp. 516 
(Ct. Cls., Dee. 2, 1952); F. A. R. Liquidation Corp. v. McGranery, 110 
F. Supp. 580 (D. Del., Feb. 24, 1953) ; Vamvakas v. Custodian of Enemy 
Property, [1952] 1 All Eng. L. R. 629 (Q. B. Div., Feb. 27, 1952). 

Brownell v. Edmunds, 110 F. Supp. 828 (W. D. Va., March 7, 1953), 
represents a case in which a bequest to members of a family alive in Ger- 
many at the termination of the war did not go to the Alien Property 
Custodian, the court pointing out that no interest vested until the termina- 
tion of the war, and that under the statute ‘‘the Alien Property Custodian 
is only authorized to vest in himself for the benefit of the United States, 
property of enemy nationals during the time of war.’’ 


Aliens—indefinite detention when other countries will not receive 
SHAUGHNEssY v. U. S. Ex REL. Mezen. 73 S. Ct. 625; 345 U. S. 206. 
United States Supreme Court, March 16, 1953. Clark, J. 


An alien who had lived in the United States from 1923 to 1948 and had 
then gone to Europe to visit his dying mother in Rumania, had remained 
in Hungary 19 months, due to difficulty in getting an exit permit, and had 
come back to the United States in 1950 with a quota immigration visa. He 
was ordered excluded, without hearing, on the ‘‘basis of information of a 


8’ Douglas and Frankfurter, JJ., dissented, and Clark, J., took no part in the case. 


494 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


confidential nature, the disclosure of which would be prejudicial to the 
public interest.’’ When all efforts to effect his departure failed because 
of refusal of other countries to receive him, the District Court authorized 
his temporary admission on bond, permitting him to reside in Buffalo where 
he had lived previously. Reversing this decision, the Supreme Court held 
that he should remain on Ellis Island in custody, despite the Government’s 
refusal to divulge the evidence against him even in camera to the District 
Court. The Court said in part: 


Courts have long recognized the power to expel or exclude aliens as 
a fundamental sovereign attribute exercised by the Government’s po- 
litical departments largely immune from judicial control. .. . 

It is true that aliens who have once passed through our gates, even 
illegally, may be expelled only after proceedings conforming to tradi- 
tional standards of fairness encompassed in due process of law... . 
But an alien on the threshold of initial entry stands on a different 
footing. ... 

Neither respondent’s harborage on Ellis Island nor his prior resi- 
dence here transforms this into something other than an exclusion 
proceeding. Concededly, his movements are restrained by authority of 
the United States, and he may by habeas corpus test the validity of his 
exclusion. ... 

To be sure, a lawful resident alien may not captiously be deprived 
of his constitutional rights to procedural due process. Kwong Hai 
Chew v. Colding.’ .. . 

. . . Unlike Chew who with full security clearance and documenta- 
tion pursued his vocation for four months aboard an American ship, 
respondent, apparently without authorization or reentry papers, simply 
left the United States and remained behind the Iron Curtain for 19 
months. . . . In such circumstances, we have no difficulty in holding 
respondent an entrant alien or ‘‘assimilated to [that] status’’ for 
constitutional purposes... . 

. . . It is true that resident aliens temporarily detained pending ex- 
peditious consummation of deportation proceedings may be released 
on bond by the Attorney General whose discretion is subject to judicial 
review. Carlson v. Landon, 342 U. S. 524 (1952). . . . An exclusion 
proceeding grounded on danger to the national security, however, 
presents different considerations; neither the rationale nor the statu- 
tory authority for such release exists. Ordinarily to admit an alien 
barred from entry on security grounds nullifies the very purpose of the 
exclusion proceeding; Congress in 1950 declined to include such au- 
thority in the statute.? .. . 


1In Kwong Hai Chew v. Colding, 73 8. Ct. 472, 344 U. 8. 590 (Feb. 9, 1953), the 
Court held than an alien seaman, admitted as a lawful permanent resident, could not 
be excluded upon returning from a voyage, without a fair hearing, including notice of 
the charges against him and an opportunity to be heard in opposition to them, despite 
the Attorney General’s attempt to exclude and deport him on the basis of confidential 
information the disclosure of which would not be to the public interest. He was held 
to be ‘‘entitled to due process without regard to whether or not, for immigration pur- 
poses, he is to be treated as an entrant alien.’’ 

2 Black and Douglas, JJ., dissented. 
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Nore: Questions relating to bail in deportation proceedings were decided 
in U. 8. ex rel. Schneider v. Esperdy, 108 F. Supp. 640 (S. D. N. Y., Dec. 
10, 1952) ; and U. 8. ex rel. Yaris v. Esperdy, 202 F. (2d) 109 (2d Cir., 
Feb. 11, 1953). Hetkkila v. Barber, 73 S. Ct. 603, 345 U. S. 229 (March 16, 
1953) ruled that habeas corpus was the only means of questioning the At- 
torney General’s decisions in deportation cases, the Administrative Pro- 
cedure Act not applying. Other deportation questions, largely procedural, 
arose in Ng Lin Chong v. McGrath, 202 F. (2d) 316 (Dist. Col., July 3, 
1952) ; U. S. ex rel. McKenzie v. Savoretti, 200 F. (2d) 546 (5th Cir., Dee. 
10, 1952) ; In re Yaris, 109 F. Supp. 921 (S. D. N. Y., Dee. 26, 1952) ; 
Galvan v. Press, 201 F. (2d) 302 (9th Cir., Jan. 9, 1953); U. 8. ex rel. 
Athanasopoulos v. Reid, 110 F. Supp. 200 (Dist. Col., Feb. 13, 1953) ; U.S. 
ex rel. Ciannamea v. Neelly, 202 F. (2d) 289 (7th Cir., Feb. 18, 1953) ; U. 8. 
ex rel. James v. Shaughnessy, 202 F. (2d) 519 (2d Cir., March 11, 1953). No 
danger of physical persecution in deportation to Yugoslavia was found in 
U. 8S. ex rel. Miletic v. District Director, 108 F. Supp. 719 (S. D. N. Y., 
Nov. 5, 1952). 

In Lee Mon Hong v. McGranery, 110 F. Supp. 682 (N. D. Calif., March 
12, 1953), evidence sustained the contention of citizenship jure sanguinis, 
while such evidence failed in Mar Gong v. McGranery, 109 F. Supp. 821 
(S. D. Calif., Dee. 15, 1952) ; Ly Shew v. Acheson, 110 F. Supp. 50 (N. D. 
Calif., Jan. 12, 1953) ; Lew Mun Way v. Acheson, 110 F. Supp. 64 (S. D. 
Calif., Feb. 2, 1953). The Chinese-born son of an American citizen did 
not lose citizenship by failure to take up residence in the United States 
before reaching the age of 16, when the failure was shown to be due to de- 
lays in the U. 8. Consulate General in Hong Kong in processing a passport 
application ; Hong v. Acheson, 110 F. Supp. 48 (D. Hawaii, Nov. 29, 1951), 
and 110 F. Supp. 60 (N. D. Calif., Jan. 22, 1953). 

Naturalization was denied an alien convicted on six perjuries, in Jew 
Sing v. U. S., 202 F. (2d) 715 (9th Cir., Feb. 17, 1953), and to a neutral 
alien who claimed exemption from the draft during the war, under the 
mistaken belief that he would lose his Swedish citizenship by American 
military service, in Mannerfrid v. U. S., 200 F. (2d) 730 (2nd Cir., Dee. 8, 
1952). The child of a Chinese person already in Hawaii at the time of the 
1898 annexation to the United States was held entitled to naturalization as 
a lawful permanent resident, in U. S. ex rel. Kwai Tim Tom, 201 F. (2d) 
595 (9th Cir., Jan. 27, 1953). On cancellation of naturalization, see U. 8. 
v. Charnowola, 109 F. Supp. 810 (E. D. Mich., Jan. 22, 1953) ; and U. S. v. 
Lustig, 110 F. Supp. 806 (S. D. N. Y., March 19, 1953). 

In Gaudio v. Dulles, 110 F. Supp. 706 (Dist. Col., Feb. 19, 1953), the 
court bowed to authority, despite its contrary beliefs, in holding that a 
person, born in the United States in 1916 of naturalized Italian parents 
and taken to Italy at the age of 5, did not lose American citizenship by pro- 
longed residence abroad. In Talbot v. Acheson, 110 F. Supp. 182 (Dist. 
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Col., Jan. 30, 1951), a naturalized citizen was held not to lose his citizenship 
by five years’ residence in a foreign country when he had returned to the 
United States during that period for several months to look for work, and 
had gone abroad again on a new contract. In Lehmann v. Acheson, 109 F. 
Supp. 751 (E. D. Pa., Feb. 6, 1953), expatriation resulted from military 
service and taking an oath of allegiance to the other country of which the 
person was a national; but this did not occur when adequate showing of 
duress was made, in Acheson v. Maenza, 202 F. (2d) 453 (Dist. Col., Feb. 
12, 1953), and Pandolfo v. Acheson, 202 F. (2d) 38 (2d Cir., Feb. 13, 1953). 

Lutwak v. U. 8., 73 8. Ct. 481, 344 U. S. 604 (Feb. 9, 1953), involved con- 
victions of violations of the immigration laws through fictitious marriages 
abroad to citizens in order to bring in the aliens as ‘‘spouses.’’ 


Foreign states as plaintiffs 
Panea-Tsu Mow v. Repusuic or Cuina. 201 F. (2d) 195. 
U. S. Court of Appeals, Dist. of Col., Nov. 20, 1952. Fahy, Ct. J. 


Affirming the decision below ' that the Republic of China could bring an 
action against one of its employees for an accounting, the court said in 


part: 


The issues posed by defendants as to who is president of the Re- 
public of China and the propriety of the court below acting so as to 
enforce indirectly the penal laws of China, do not affect our conclusions 
as to jurisdiction and the adequacy of basis for interlocutory relief. 
The Republic of China itself, not its president, is the plaintiff. Its 
status to sue... is unaffected by controversy over the presidency. 
Mr. Koo, who defendants say is responsible for the action, is plaintiff’s 
recognized Ambassador. . . . And if, as we think is the case, basis for 
the interlocutory relief is present, then such relief need not be withheld 
because in some sense it may be described as a substitute for penal 


action. 


Governments-in-exile—effect of decrees on territory under enemy oc- 
cupation 
STATE OF THE NETHERLANDS Vv. FEDERAL RESERVE BANK oF NEw YORK. 


201 F. (2d) 455. 
U.S. Court of Appeals, Second Circuit, January 21,1953. Clark, Ct. J. 


During the German occupation of The Netherlands German authorities 
had seized bearer bonds issued by American corporations and owned by 
Netherlands nationals, after the issuance of Decree A-1 on May 24, 1940, by 
the Netherlands Government-in-Exile in England. They had been sold 


1101 F. Supp. 646; digested in this JouRNAL, Vol. 46 (1952), p. 557. See also Re- 
public of China v. Pang-Tsu Mow, 105 F. Supp. 411 (Dist. Col., April 19, 1952), dismis- 
sing a counterclaim for libel and for conversion brought by defendant against the Re- 
public of China, in this litigation, on the ground that the counterclaim did not arise out of 
the same transaction as that on which plaintiff sued. 
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on the black market in Paris in 1943 by an agent of the German Govern- 
ment, came into the hands of a Swiss firm, and in 1947 were bought from 
the latter by an American citizen who violated United States foreign funds 
controls in his purchase. They were taken from the American upon his 
return to the United States, and deposited with the bank, as required by 
law. The District Court held that neither The Netherlands nor the Ameri- 
ean purchaser had title to the bonds. On appeal the court held that the 
American had no valid title, both because of his violation of the foreign 
funds controls and because he was not a ‘‘holder in due course’’; but it 
reversed the decision as to the State of The Netherlands and gave judgment 
in its favor. 

The court relied heavily on Anderson v. N. V. Transandine Handelmaat- 
schappij, 289 N. Y. 9, 48 N. E. (2d) 502 (1942), upholding Decree A-1 
as applied to property in the United States belonging to a Netherlands 
national. Judge Clark said: 


We deem the Anderson holding an accurate statement of the law 
we should apply in the present case. It was thoroughly in accord with 
the international policy of our government; and, although the con- 
trary was vigorously urged, it appears to us still a correct exposition of 
our policy. Thus press releases issued by the United States Depart- 
ment of State on January 19, 1951, and by the Department of Justice 
on the same day and as recently as October 4, 1951, all recognize the 
right of the Netherlands Government to claim looted securities held 
in the United States. 

The ground upon which the district court held the Anderson rule 
inapplicable was that it concerned securities held in the United States, 
while the bonds here involved were held in the Netherlands at the 
time Decree A-1 was enacted. But this fact is not of decisive signifi- 
eance. The physical location of bonds does not determine their situs 
for all purposes.” . . . Of course we would endeavor to protect the 
rights of the original Dutch owners or their legitimate assignees to 
ultimate possession of their Nazi-confiscated securities if they were left 
to secure their own property as best they could. But it seems clearly 
preferable to recognize the claim to protective possession by this plain- 
tiff under its obligation to act only for the conservation of the rights 
of the former owners than to force the possibly complicated unscram- 
bling of these rights upon American courts.* 

. . as applied to the problems occasioned by the looting of securi- 
ties by a conquering power, we believe the domicile of the corporate 
debtor is a much more significant point of contact than the location 
of the bond instrument. See 50 Mich. L. Rev. 1057, 1066. 


199 F. Supp. 655 (S.D.N.Y., May 14, 1951), digested in this JouRNAL, Vol. 46 
(1952), p. 149. An earlier decision in the same case by Judge Medina had upheld the 
application of The Netherlands Decree A-1. See 79 F. Supp. 966 (S.D.N.Y., Sept. 30, 
1948). 

2 Discussing Cities Service Co. v. McGrath, 342 U. 3. 330 (Jan. 28, 1952), decided after 
the District Court judgment in the principal case. 

$ Citing note, 100 Univ. Pa. L. Rev. 764 (1952). 
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The Netherlands decree should be given effect, however, even if the 
situs of these bonds were deemed inseparable from the certificates. The 
district court based its decision to the contrary on the theory that inter- 
national law bars recognition of such an enactment by an absent 
sovereign over property located within its occupied territory. The 
traditional sources of international law—treaties, precedent, custom, 
and commentary—are somewhat meager and not completely decisive 
on this issue. But modern authority as we view it points to the en- 
forceability of this decree under international law. 

The nineteenth century American view that military conquest com- 
pletely displaced the sovereignty of the prior possessor, see, e.g., United 
States v. Rice, 4 Wheat. 246 ... ; Fleming v. Page, 9 How. 603 .. . , 
was substantially modified by the Regulations respecting the Laws and 
Customs of War on Land, ratified by the United States as an annex 
to the Fourth Hague Convention of 1907, 36 Stat. 2277, 2295. Since 
the adoption of these Regulations it is generally agreed that the oc- 
cupant does not succeed to sovereignty over the occupied territory, but 
has only limited administrative authority. 6 Hackworth, Digest of 
International Law 385-6; Oppenheimer, Governments and Authorities 
in Exile, 36 Am. J. Int’] L. 568, 571. Article 43 of the Regulations 
specifies that authority as follows: ‘‘The authority of the legitimate 
power having in fact passed into the hands of the occupant, the latter 
shall take all the measures in his power to restore, and ensure, as far 
as possible, public order and safety, while respecting, unless absolutely 
prevented, the laws in force in the country.’’ The word ‘‘safety’’ in 
this article is not a literal translation of ‘‘la vie publique,’’ the ex- 
pression used in the original French version, and a somewhat broader 
concept may have been intended. Schwenk, Legislative Power of the 


Military Occupant under Article 43, Hague Regulations, 54 Yale L. J. 


393; the author of this article suggests that ‘‘civil life’? would more 
accurately reflect the intent of the draftsmen. Jd. at 393, n.l. Be 
that as it may, the occupant’s legitimate legislative authority is limited 
to necessary administrative measures, see Aboitiz & Co. v. Price, D. C. 
Utah, 99 F. Supp. 602, and is circumscribed by various other provisions 
in the Regulations, of which the prohibition against confiscation of pri- 
vate property is the most directly relevant here. See Comment, The 
Law of Belligerent Occupation in the American Courts, 50 Mich. L. 
Rev. 1066, 1071; Note, 65 Harv. L. Rev. 527. 

While it is clear that the pre-occupation laws outside the legitimate 
scope of the occupant’s control remain in force, Hague Regulations, 
Art. 43; Schwenk, supra at 406, the effectiveness of the absent sover- 
eign’s new legislation is not quite as certain. The Hague Regulations 
do not explicitly deal with this problem. Several foreign courts have, 
however, considered the issue; and, so far as we have been able to find, 
only those of Greece have refused to give effect to enactments of the 
legitimate sovereign applying to the occupied territory. See Occupa- 
tion of Cavalla, Greece: Court of Thrace (1930), Annual Digest 1929- 
30, No. 292. All the others recognize the validity of such legislation.‘ 


4 Here the court cited Agrocide v. Arsocid, Holland, Court of Appeal, The Hague 
(1946), Annual Digest 1947, No. 142; Public Prosecutor v. Reidar Haaland, Norway, 
Supreme Court, Appellate Division (1945), Annual Digest 1943-45, No. 154; Re 
Hoogeveen et al., Belgium, Court of Cassation (1944), Annual Digest 1943-45, No. 148; 
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. . . Pitted against the array of precedent cited, the Cavalla case does 
not seem to us to merit the reliance the district court placed upon it. 

In support of its decision, the court below also pointed to a dictum in 
the De Nimal case to the effect that hostile measures aimed at combat- 
ting the occupant and hampering his rule would not apply to occupied 
territory. Such a limitation appears quite reasonable, indeed es- 
sential; but rather than suggesting the ineffectiveness of the Nether- 
lands decree, it supports our contrary conclusion. Obviously, absentee 
legislation intended to interfere with the occupant’s legitimate rule 
should not be given effect. Otherwise the authority vested in the oc- 
cupying power by Article 43 of the Hague Regulations would become 
nugatory. Mere hostility to the occupant should not, however, in- 
validate the absent sovereign’s enactments. To have such an effect the 
hostile legislation must be directed against those aspects of govern- 
ment control which international law vests in the occupant. In short, 
the legitimate sovereign should be entitled to legislate over occupied 
territory insofar as such enactments do not conflict with the legitimate 
rule of the occupying power.® .. . 

. . the commentators do not view international law as precluding 
all recognition of absentee decrees; and our own interpretation recon- 
ciles the Hague restrictions on the occupant with the need for con- 
tinuous legislation in all fields of government control. 

In view of the vagueness of Article 43, it may occasionally be dif- 
ficult in a particular case to determine where the occupant’s authority 
ends and that of the absent sovereign begins. But that determination 
is greatly simplified here by Article 46 of the Hague Regulations, 
prohibiting confiscation of private property by the occupant. Decree 
A-1 was aimed directly at preventing or at least discouraging such 
illegal seizure; hence, while unquestionably a ‘‘hostile’’ measure, it 
merely implemented a restriction upon the occupant, rather than inter- 
fered with his legitimate rule.* ... The fact that this decree put 
purchasers of foreign securities on notice to exercise greater care in 
ascertaining their vendor’s title than is ordinarily required does not 
seem to us a sufficient interference with the occupied nation’s economic 
life to render the measure invalid. Nor should we deny enforcement 
simply because the decree was not so successful in accomplishing its 
purpose of preventing enemy looting as its authors may have wished; 
such enactments would become all the less effective in the future if we 
were to refuse recognition here. Since Decree A-1 does not conflict 
with any legitimate legislation or regulation of the occupant or with 
our own public policy, we see no reason why it should not be given 
effect in the present case. See 65 Harv. L. Rev. 1463, 1464. This con- 


Stasiuk and Jagnyez v. Klewec, Poland, Supreme Court, Third Division (1927), Annual 
Digest 1927-28, No. 380; De Nimal v. De Nimal, Belgium, Court of Appeal of Brussels 
(1919), Annual Digest 1919-22, No. 311. 

5 Here the court quoted briefly from McNair, ‘‘ Municipal Effects of Belligerent Oc- 
cupation,’’ 57 L. Q. Rev. 33, 73 (1941); Feilchenfeld, International Economic Law of 
Belligerent Occupation (1942), p. 135; and Stein, ‘‘ Application of the Law of the Absent 
Sovereign in Territory under Belligerent Occupation: The Schio Massacre,’’ 46 Mich. 
L. Rev. 341, 362 (1948). 

Citing Stein, ‘‘ United States: Recovery of Property Confiscated by Enemy Occu- 
pant,’’? 1 Am. J. Comp. L. (1952) 261, 266. 
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clusion receives further support from the fact that, so far as appears, 
the claim of the Netherlands does not compete with any valid rights 
of United States residents. 

We may add that the conclusion to which we find ourselves impelled 
by current doctrines of international law seems to us more necessary 
and appropriate to the world to which we have come than the mid- 
nineteenth century view followed below. 


Effect of foreign decrees nationalizing enemy property 
Capito. Recorps v. Mercury Recorp Corp. 109 F. Supp. 330. 
U. S. District Court, S.D.N.Y., Sept. 26, 1952. Leibell, D. J. 


In 1948 the German firm, Telefunken, made a contract with plaintiff by 
which plaintiff acquired the right to import certain Telefunken matrices 
and manufacture therefrom phonograph records for sale in the United 
States and the Western Hemisphere, this contract being approved by the 
Joint Export-Import Agency in the United States sector of Berlin. During 
the Nazi German control of Czechoslovakia, Telefunken had authorized a 
Czech firm to manufacture records from these same matrices, and in 1945 
Czechoslovakia confiscated and nationalized certain German property in 
Czechoslovakia, including the rights in these records, which were trans- 
ferred to the Czechoslovakian instrumentality called ‘‘Gramophone.”’ 
Gramophone in 1947 made these matrices of Telefunken recordings avail- 
able to defendant, for use in the United States in the manufacture and 
sale of records. Plaintiff brought an action against defendant seeking to 


establish plaintiff’s rights in the United States with respect to the Tele- 
funken recordings. Decreeing in favor of plaintiff, the court held that 
Telefunken had property rights in the recordings themselves, since the 
laws of Germany, Czechoslovakia and New York recognized artistic per- 
formances as property, which could be protected from unfair competition. 


The court said in part: 


The confiscation of the circular metal dises, known as matrices, did 
not invest the Czechoslovakian government with the right to reproduce 
records from the matrices and distribute them beyond the Czecho- 
slovakian borders, or to license others situated beyond the Czecho- 
slovakian borders to reproduce records from the said matrices loaned 
to them for that purpose. . . . Of course, Czechoslovakia, as a Sover- 
eign, could through its instrumentality . . . manufacture records from 
the matrices in Czechoslovakia and distribute them within its own 
territory. Its own courts would recognize and enforce that right. 
But the courts of another nation would not have to recognize any such 
claimed right because the possession of the matrix did not carry with 
it the right to the performance, which was with Telefunken in Ber- 
ere 

But once Czechoslovakia through its national agent Gramophone 
attempted to extend its self-created monopoly beyond its borders and 
to exercise its right to produce phonograph records from the matrices 
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in foreign countries, it was open to a challenge from either Telefunken 
or from anyone claiming to exercise Telefunken’s right to produce pho- 
nograph records from a Telefunken matrix. Unless the provisions of a 
treaty made by Czechoslovakia with Germany or of a treaty to which 
the United States was a party gave Czechoslovakia the right to use the 
matrix in the United States to manufacture phonograph records, 
Czechoslovakia could not give itself that right and have it recognized in 
the courts of the United States. 


No such right could be implied from the Paris Agreement on Reparations 
signed January 24, 1946, to which Czechoslovakia and the United States 
were both parties, particularly as a connected agreement on conflicting 
claims to German assets provided that: 


The assertion of custodian control over a German enemy interest in 
property within the territory of one party shall not be deemed to have 
destroyed the German enemy interest in property within the territory 
of another party.’ 


This the court interpreted to mean that: 


the Czechoslovakian seizure of the matrices of Telefunken in Czecho- 
slovakia could not destroy the rights which the Military Control Coun- 
cil had over assets of Telefunken within the sector of Berlin which was 
under the control of the United States Military. No signatory to the 
treaty of Paris could assert through certain German enemy assets it 


may have seized, any additional rights which were part of the German 
enemy assets within the territory controlled by the Joint Military Con- 
trol Council.’ 


1See Dept. of State Bulletin, Vol. 18, p. 12. 

2 Pointing out that the case did not turn upon the Communist character of the present 
Czechoslovak Government, the court said: ‘‘The Communistic regime now in control of 
the government of Czechoslovakia has been recognized by the United States, at least 
to this extent that the two governments maintain diplomatic relations. We may dis- 
approve and abhor many of the things the present government of Czechoslovakia has 
done and reject communism and all its works, but that has nothing to do with the issues 
in this case. The manner in which the decrees or edicts were made or issued may not be 
our idea of enacting legislation, but if that is the way they do those things under their 
form of government, we give it effect in our courts.’’ 

See also Perutz v. Bohemian Discount Bank in Liquidation, 304 N. Y. 533, 110 N. E. 
(2d) 6 (Jan. 9, 1953), holding that a Czechoslovak foreign exchange control law 
prevented payment by a Czechoslovak bank of a pension to a former employee, in which 
the court said: ‘‘A contract made in a foreign country by citizens thereof and intended 
by them to be there performed is governed by the law of that country. . . . Our courts 
may, however, refuse to give effect to a foreign law that is contrary to our public 
policy. . . . But the Czechoslovakian currency control laws in question cannot here be 
deemed to be offensive on that score, since our Federal Government and the Czecho- 
slovakian Government are members of the International Monetary Fund established by 
the Bretton Woods Agreement Act.’’ For the contrary view of the Appellate Division, 
see 110 N. Y. 8S. (2d) 446 (1st Dept., Feb. 13, 1952). 
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Immunity—corporation controlled by foreign government 

IN RE INVESTIGATION OF WORLD ARRANGEMENTS WITH RELATION TO THE 
PropucTIon, TRANSPORTATION, REFINING & DISTRIBUTION OF PETRO- 
LEUM. 13 Fed. R. Dee. 280. 

U. S. District Court, Dist. of Col., Dee. 15, 1952. Kirkland, D. J. 


In connection with the special grand jury investigation of possible vio- 
lations of the American anti-trust laws by oil companies, voluminous 
subpoenae duces tecum were served on the companies, including Anglo- 
Iranian Oil Co., Ltd. The latter claimed sovereign immunity because of 
the extent of British Government ownership (approximately 35% of total 
capital) and control (the majority of voting rights in the company). 
Ordering the subpoena quashed with respect to Anglo-Iranian, the court 
said in part: 


In determining whether or not a given corporation is an instru- 
mentality of its government it is not material whether the government 
owns all the stock . . . ; none of the stock . . . ; or only part of the 
stock... . The British Government, although having only slightly 
better than one-third of the capital investment of Anglo-Iranian, con- 
trols the corporation by reason of its ownership of the greater portion 
of the voting stock. However, of far more potency is the object and 
purpose of the corporation. Anglo-Iranian came into being as the 
result of an agreement between Anglo-Persian Oil Company, Ltd., 
and the British Government in the year 1914. The latter acquired 
its interest in this company to insure a proper supply of petroleum, 
erude oil and other products for the British Fleet. . . . 

Britain’s Navy, in past wars, has proved itself to be one of the island- 
kingdom’s main bulwarks of defense against aggression. The supply- 
ing of oil to insure the maintenance and operation of a naval foree— 
and in this day and age, an air force—is certainly a fundamental 
government function serving a public purpose. See Berizzi Bros. v. 
The Pesaro, 1926, 271 U.S. 562... . 

This court notes that one of Great Britain’s contentions before the 
International Court of Justice in 1951, with regard to the Iranian Oil 
disputes, was that the agreement of 1933 between Iran and the Anglo- 
Iranian Oil Company was in effect a treaty or convention between 
two sovereign states and therefore the International Court of Justice 
did have jurisdiction over the controversy. . . . 

This court is of the impression that the corporation, Anglo-Iranian 
Oil Company, is indistinguishable from the Government of Great 
Britain. Dexter & Carpenter v. Kunglig Jarnvagsstyrelsen, 2 Cir., 
1930, 43 F. 2d 705 (Since the corporation and the Government of 
Sweden are one and the same, immunity should be granted) ; Bradford 
v. Dir. Gen. of Railroads of Mexico, Tex. Civ. App., 1925, 278 S. W. 
251. (Since the railroad is operated by agency of government, suit is 
against the state itself) ; Mason v. Inter-colonial Ry. of Canada, 1908, 
197 Mass. 349 . . . (Suit is virtually against the sovereign of a foreign 
country) ; and United States of Mexico v. Schmuck, 1944, 293 N. Y. 264 
. . . (the court allowed a Mexican corporation, operating an expro- 
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priated oil field, to exercise the right of a friendly sovereign and held it 
was ‘‘immune’’ from suit in the United States). 

To cite a foreign sovereign into an American Court for any com- 
plaint against him in his public capacity is contrary to the law of 
nations. . . . All the reasons for immunity which are the basis of the 
doctrine in international law as incorporated into our law exist herein. 
There is the same necessity for reciprocal rights of immunity, the 
same feelings of injured pride if jurisdiction is sought to be exercised, 
the same risk of belligerent action if government property is subse- 
quently seized or injured. .. . 

The consequences of a successful prosecution of Anglo-Iranian here 
would in reality be to charge and find the British Government guilty 
of violating a law of the United States, which imposes criminal pen- 
alties. 

This court has compared United States v. Deutsches Kalisyndikat 
Gesellschaft, D. C., 31 F. 2d 199 where it was held a suit by the United 
States Government to enjoin violations of antitrust laws was maintain- 
able against a corporation organized under the general corporation law 
of France and in which France owned eleven-fifteenths of the capital 
stock. However, the French Government was involved in a commercial 
venture, entirely divorced from any governmental function. There 
is a vast distinction between a seafaring island-nation maintaining a 
constant supply of maritime fuel and a government seeking additional 
revenue in the American markets and causing a direct injury in the 
United States to our domestic commercial structure. 

The English Government has expressed its position in this matter 
in a note signed by the Honorable Anthony Eden, Her Majesty’s 
principal Secretary of State for Foreign Affairs, and in a letter signed 
by the Honorable Geoffrey Lloyd, Minister of Fuel and Power, which 
passed through the State Department without comment or instruction; 
the purport of both writings is a clear and positive indication that 
Great Britain is seeking full protection of her interests; embraces a 
claim of sovereignty and asserts her privilege of immunity. The sig- 
nificance is unmistakable. In argument both sides have agreed that 
the interpretation of the correspondence is a judicial function and does 
not depend for finality upon advice or interpretation from the execu- 
tive. Accordingly, sovereign immunity is extended to Anglo-Iranian 
and the subpoena served upon this company is quashed. 


Effect given U. 8. occupation decrees in Germany 

Kent JEWELRY Co. v. Krerer. 119 N. Y. 8. (2d) 242. 

N. Y. Sup. Ct., New York County, Nov. 10, 1952. Wasservogel, 
Spec. Ref. 


Plaintiff sued for breach of warranties and fraud in a patent license 
agreement under which defendant, brother of a German inventor of a 
watch band, gave plaintiff exclusive rights to manufacture and sell the 
invention in the United States. In 1948 defendant claims to have obtained 
an assignment of the American rights to the invention from his brother ; but 
the court held that the brother had failed to comply with the United States 
Military Government laws applicable to him as a resident of the American 
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Zone in Germany. The court rejected defendant’s contention that such 
laws ‘‘have no extraterritorial effect and may not be applied by the courts 
of this State,’’ saying: 


The Court is of the opinion that such laws must be recognized as 
binding on it by virtue of their being expressions of the prevailing 
basic policy of the United States in Occupied Germany. See U.S. v. 
Pink, 316 U. S. 203. . . . It is clear that Law No. 53 and Law No. 53 
Revised were adopted by the United States Military Government in 
occupation of the American Zone of Germany in order to forestall any 
movement of assets from Germany without a corresponding movement 
of foreign exchange assets into Germany. Our government adopted 
this policy in order to make Germany self-sufficient economically and 
further to obviate some of the expenses of occupation. . . . These laws 
were promulgated by the United States Military Government in aid of 
our foreign policy and particularly in aid of the entire plan for 
Western Defense. Defendant’s suggestion that courts in the United 
States should refuse to enforce such laws would inevitably result in 
judicial interference in the delicate sphere of international coopera- 
tion for mutual defense. <A judicial declaration by the courts of New 
York that these enactments are not effective in this State would thereby 
affect the economic and political fabric of mutual security. 

It is a fundamental principle of law that the validity of an instru- 
ment and the capacity of the parties to contract are determined by the 
law of the place where the instrument was made. . . . It cannot be 
disputed, therefore, that at least in Germany, Law No. 53 and Law No. 
53 Revised rendered void any transfer of United States patent rights 
from a resident of the United States Zone to a nonresident unless ap- 
proval of the transfer were obtained from the Military Government 
authorities or their designee. . . . Under ordinary principles affecting 
a conflict of laws, it necessarily follows that the assignment, being 
invalid in Germany, the situs of the transfer, it would be void in the 
State of New York. 


Sovereign immunity—action in effect against state not named as de- 
fendant 

FRAZIER v. HANOVER BANK. 119 N. Y.S. (2d) 319. 

N. Y. Supreme Court, New York County, Jan. 27, 1953. Walter, J. 


Plaintiff sued defendant bank seeking to compel defendant to deliver 
certain scrip certificates of the Republic of Peru to plaintiff and others of 
a class, instead of to all bondholders as defendant was directed by Peru. 
Defendant’s motion to vacate service and strike the complaint was granted 
on the basis of Peru’s sovereign immunity, it appearing by a representation 
from the United States Attorney that the Peruvian Ambassador had asked 
the Department of State that immunity be upheld, and that the Department 
had ‘‘recognized and allowed’’ the claim of immunity. The court said, in 
part: 
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I take it for granted, of course, that the State Department has not 
gone outside the scope of its proper functions and attempted to de- 
termine that this particular action is in effect a suit against Peru, that 
its ‘‘recognition and allowance of the Peruvian Ambassador’s claim 
of immunity’’ means no more than that Peru is recognized by the State 
Department as a foreign sovereign which has and should be accorded 
such immunity from suit as a sovereign has under international law, 
and that there hence is still open for judicial determination the ques- 
tion whether or not this particular action actually does require an 
adjudication of a claim against a sovereign to such an extent and in 
such manner as to make it one in which the court cannot proceed 
without violating Peru’s sovereign immunity. .. . 

Defendant of course has no personal immunity of its own, and it of 
course cannot escape responsibility for its acts by asserting that it 
performs the acts at the direction of a foreign sovereign. Conversely, 
however, the fact that plaintiff names as sole party defendant an 
agent of Peru, instead of Peru itself, and is able to effect service of the 
summons upon that agent, does not enable plaintiff to obtain an 
adjudication of a claim against Peru in the face of Peru’s assertion 
of its sovereign immunity. 

In the end, therefore, the question is whether this action is in sub- 
stance an action against Peru in the sense that it seeks an adjudication 
of a claim against Peru or involves specific property in which Peru 
claims an interest. 

.. . It seems to me plain . . . that by this action plaintiff is seeking, 
first, to establish that Peru made the contract he claims and then, to 
compel Peru, against its will, to abide by that contract; and that is 
precisely such an adjudication of a claim against a sovereign as sover- 
eign immunity precludes. .. . 

. . what plaintiff is here trying to do is to obtain an adjudication 
that Peru has contracted in a certain way with respect to its property 
and then compel compliance with that contract. Such an adjudication 
could not be made without Peru’s presence, and it is that presence 
which Peru’s sovereign immunity prevents the court from obtaining. 


Immunities—member of ‘‘Observer’’ Delegation to United Nations 
Pappas v. Franciscr. 119 N. Y. 8. (2d) 69. 
N. Y. Supreme Court, Kings County, Feb. 6, 1953. Cohen, J. 


Defendant’s motion to strike the complaint in a civil action was unsuc- 
cessful when he was shown to be merely a member of the staff of the Italian 
“‘Observer’’ at the United Nations. The court held that he would have 
the benefits of the International Organizations Immunities Act of 1945, 
limited to immunity for official acts, but that did not cover this suit. The 
court quoted a letter from the Acting Chief of Protocol of the United 
Nations concerning representatives of non-member nations maintaining 
observers’ offices in New York, in which it was said that: ‘‘The Head- 
quarters Agreement does not mention the observers’ category and up until 
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now the agreement has not been interpreted to confer diplomatic immunity 
on such persons and/or members of their staff.’’? 


Bequests to foreign heirs—walidity of State Regulations 
IN RE Brater’s Estate. 111 N. E. (2d) 424. 
New York Court of Appeals, March 5, 1953. Fuld, J. 


A New York resident died in Czechoslovakia in the fall of 1945, be- 
queathing her entire estate (a savings account in a New York bank) to her 
sister, a national and resident of Hungary. In settling the estate, the 
Surrogate ordered that the bequest be deposited with the Treasurer of the 
City of New York for the account of the legatee and prohibited further 
withdrawals except on court order. This was in accord with § 269 of the 
New York Surrogate’s Court Act, ordering such disposition of property 
‘‘Where it shall appear that a legatee . . . would not have the benefit or 
use or control of the money or other property due him, or where other 
special circumstances make it appear desirable that such payment should be 
withheld.’’ The Consular Section of the Hungarian Legation appeared as 
attorney in fact for the legatee, and appealed. Affirming, the court said 
in part: 


Contrary to appellant’s contentions, that statute [§ 269] is valid; it 
may not be stricken as unconstitutional, upon the ground (1) that 
subsection (b) of section 5 of the federal Trading with the Enemy Act 

. assertedly pre-empting the field, precludes local legislation such 
as section 269; (2) that it contravenes the Treaty between the United 
States and Hungary; or (3) that it encroaches upon federal power 
over foreign commerce. 


The court pointed to the difference in purpose and coverage between the 
Trading with the Enemy Act and Executive Order 8389 ‘‘freezing’’ enemy 
property thereunder, and the New York statute; though the bequest would 
have been ‘‘blocked’’ under the Federal legislation and order, such block- 
ing might be terminated if the national interest no longer required it, 
while the New York law was to prevent the bequest passing into the hands 
of persons other than the legatee. On the treaty point,? the court said: 


1 Although defendant also claimed the benefit of 22 U. 8S. Code § 1351, vesting in the 
Federal courts exclusive jurisdiction of civil actions against foreign consuls or vice 
consuls, contending that he held the rank of vice consul, the court stated that letters 
from the Department of State showed that defendant had never been recognized as an 
official with consular or diplomatic capacity, and hence ruled that he was not entitled 
to the exclusive Federal forum. 

2 The court pointed out that though the treaty terminated July 5, 1952, it had pro- 
ceeded on the assumption that the provisions were controlling, since it was in force at 
the time of the Surrogate’s decision, citing Santovicenzo v. Egan, 284 U. 8. 30, 36 
(1931). 
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Nothing contained in that Treaty compels, or even sanctions, transfer 
of the bequest to the Hungarian Consular officer. Article XXI of 
the Treaty, 44 U. S. Stat. 2459,—the article relied on by appellant— 
recites: ‘‘A consular officer of either High Contracting Party may 
in behalf of his non-resident countrymen receipt for their distributive 
shares derived from estates in process of probate * * * provided he 
remit any funds so received through the appropriate agencies of his 
Government to the proper distributees.’’ (Emphasis supplied.)* 
By the proviso just quoted, the consular officer must be in a position 
to ‘‘remit’’ the funds in question ‘‘to the proper distributees.’’ That 
cannot, of course, be done in this case. The law of this country, as 
previously noted, expressly bars export of the funds. Indeed, when, 
on another occasion, the Hungarian Consul asserted his rights under 
the Treaty, the court decided against him, saying that, by reason of 
the freezing order, ‘‘there is an inference that if the share were paid 
to the Consul it would not reach the distributee himself.’’ Matter of 
Plemich, 176 Mise. 560, 561, 28 N. Y. S. 2d 86, 88; see, also, Matter of 
Yee Yoke Ban, 200 Mise. 499, 500, 107 N. Y. S. 2d 221, 222. Since, 
then, the Consular Section could not ‘‘remit * * * to the proper dis- 
tributees’’—to use the language of the Treaty—Article X XI did not 
require that the funds be deposited in its name. It follows, therefore, 
that deposit of the bequest with the city treasurer, pursuant to section 
269, in no way conflicts with the rights of either Consular Section or 
legatee under the Treaty. 


Holding that the New York statute did not encroach on national power 
over foreign commerce, the court said: 


Thus, absent any clash with national policy, the Supreme Court has 
upheld the right of a state (1) to impose a special tax on legacies to 
aliens, see Mager v. Grima ... 8 How. 490... ; (2) to limit the 
rights of foreign consuls to administer estates of their nationals, see 
Rocca vy. Thompson .. . 223 U. S. 317; ... see, also, Matter of 
D’Adamo .. . 212 N. Y. 214... ; (3) to grant aliens an unqualified 
right to inherit property within its borders, see Blythe v. Hinckley, 
180 U. 8. 333... ; or (4) to make that right dependent on existence 
of a reciprocal right on the part of the United States citizens in the 
alien’s country. See Clark v. Allen... 331 U. S. 503, 516-7. ... 
Section 269 stands as a like exercise of state power over the administra- 
tion of estates. 


Finally the court said that the legatee had not been deprived of her prop- 
erty, §269 being designed and invoked ‘‘to protect the legatee’s property 
and to insure that she receives it.’’ Even the Consular Section remained 
entitled at any time to apply for an order permitting withdrawal of the 
funds and would have a hearing at which ‘‘it may show that conditions in 
Hungary justify the belief that the legatee will receive her bequest.’’ 


8 I.e., supplied by the court. 
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Sovereign immunity—seizure of state property 

SOcOBELGE v. GREEK STATE AND BANK OF GREECE.’ 

Belgium, Trib. of First Instance of Brussels, April 30, 1951. Warl- 
mont, J. 


In 1925 the Belgian company, Société Commercial de Belgique (Soco- 
belge), entered into a contract with the Greek Government under which 
the former would construct certain railway lines in Greece and supply 
equipment, taking in return bonds issued by the Greek Government as part 
of the latter’s external debt. After default on these bonds by the Greek 
Government during the 1932 financial crisis, and resort to arbitration 
between the company and the Greek Government pursuant to the terms 
of the contract, in 1936 the Arbitral Commission established under the con- 
tract gave two awards, under which the Greek Government was required 
to pay the company $6,771,826, with interest. The Greek Government re- 
maining unable to pay, the Belgian Government took the case up through 
diplomatic channels and then brought it before the Permanent Court of 
International Justice, which on June 15, 1939, ruled that the two arbitral 
awards were ‘‘definitive and obligatory’’ on Greece.’ 

The Greek Government had not yet paid when, after World War II, the 
United States made Marshall Plan aid available to both Greece and Belgium, 
among other countries. Some of these funds allocated to Greece were de- 
posited with Belgian banks and metallurgical firms in connection with the 
purchase of more railway supplies for Greece. Bringing suit in the Belgian 
court against the Greek state, plaintiff company attached in late 1950 these 
Greek state funds held in Belgium and derived from Marshall Plan aid. 
The defendant asked the court to declare that the arbitral awards and the 
judgment of the Permanent Court of International Justice did not give 
plaintiff company title to the funds, and sought to have the attachments 
vacated because of defendant’s sovereign immunity. Though the court 
denied that the Belgian company had established title to the funds, it held 
that under the circumstances title was not a prerequisite to attachment, 
and that the property of a foreign state was not entitled to immunity from 
seizure by way of attachment or execution. 

The court held that neither the doctrine of equality of states, nor the 
custom of international law and the principles of international comity, 
required it to grant immunity from seizure to the property of the Greek 
state. Although the latter argued that the Belgian state was immune 
from attachment of its property in the Belgian courts, the court showed 
that in fact the Belgian Government promptly paid any judgments awarded 
against itself. Theoretical considerations of prestige of the sovereign and 


1 Published in pamphlet form; and reprinted in Sirey, 1953.IV.1 with note by Charles 
Freyria, and in 41 Revue critique de droit international privé 111 (1952), with note by 
C.—A. Colliard. 

2P.C.L.J., Series A/B, No. 78; 4 Hudson, World Court Reports 470 (1943). 
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the dedication to public purposes of its property, which played a part in 
the immunity of the Belgian state from execution process of its own courts, 
were inapplicable in the case of a foreign state which had merely concluded 
some ‘‘business’’ in Belgium. With more discussion of theory and doc- 
trine than of practice, the court concluded that the attachments obtained 
by plaintiff were proper and should not be vacated.® 


Recognition of foreign expropriation decrees 

ANGLO-IRANIAN Ort Co. v. SocreTA UNIONE PETROLIFERA ORIENTALE. 
67 Il Gazzettino (Venezia), No. 61, p. 4 (March 12, 1953). 

Italy, Civil Tribunal of Venice, March 11, 1953. Mastrobuono, Pres. 


Plaintiff British company sued to establish its ownership rights in a 
eargo of Iranian oil bought by defendant Italian company from an agency 
of the Iranian Government and transported to Venice in the tanker Miriella. 
The oil came from the properties of plaintiff which had been nationalized 
by the Iranian Government.’ Rejecting plaintiff’s claims, the court held 
that it had jurisdiction to determine the case despite defendant’s conten- 
tion that an Iranian law could not be called into question before the court; 
but the court found that defendant had good title as a result of the pur- 
chase in Iran from an Iranian Government agency whose ownership was 
lawful under Iranian law. 

Plaintiff unsuccessfully argued that though the Iranian nationalization 
might have effect in Iran, it should not be given effect in Italy because of 
Article 31 of the preliminary provisions of the Italian Civil Code, which 
decreed that ‘‘In no case can the laws and acts of a foreign state . . . have 
effect in Italy when they are contrary to ordine pubblico [ordre publique, 
publie policy of the forum].’’ Discussing this point, the court said in part: 


According to the most authoritative writers and case-law, it makes 
no difference whether the principles laid down by the foreign legislator 
are opposed to those of our legislation, when the act contrary to public 
order was completed abroad, and the sole issue before our judge is the 
legal consequence of the act itself, lawfully performed in the foreign 
country. 

In this case the oil in controversy was taken in Iran by the Iranian 
State in carrying out the nationalization law, and was disposed of by 
the latter in Iran to defendant pursuant to a contract of sale—all 
this in conformity with the legal order of Iran, within whose territory 


’The decision had a curious aftermath. It appears that when the judgment was 
rendered, the Economie Cooperation Administration threatened cessation of Marshall 
Plan aid to Belgium. As a result, the Belgian Government agreed to seek a friendly 
arrangement between the Belgian plaintiff and the Greek Government so that the Greek 
funds from Marshall Plan sources would go solely for new equipment for Greek railways. 
See Colliard, loc. cit., note 1 supra. 

1For earlier developments in the Iranian nationalization, and the efforts of Anglo- 
Iranian Oil Co., see this JouRNAL, Vol. 45 (1951), pp. 749, 789; Vol. 46 (1952), p. 737; 
Vol. 47 (1953), pp. 4, 114; and Jaffrate case, Supreme Court of Aden, digested ibid., 
p. 325. 
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these acts (expropriation and sale) occurred and produced their legal 
and material effects. To recognize as operative in Italy these effects 
already completed, does not signify to cooperate in bringing them 
about, but merely to take account of what has already been done, 
accepting the effects produced, which latter, in themselves and sepa- 
rated from their cause, do not in any way violate the public order. 
With that there is avoided any necessity of proceeding to evaluate the 
nationalization law in the light of the public order. 


The court went on to say that compensation for private property taken 
by the Italian State was included in the concept of ‘‘the public order’’ in 
view of Italian constitutional and legal provisions regarding private prop- 
erty ; but added that the Iranian Nationalization Law in fact provided for 
compensation in principle, and established a procedure for determining its 
amount, even though the plaintiff had rejected that procedure. The court 
concluded that, in any event, 


Any questions relating to the amount of compensation, or the means 
and time of payment, fall outside the field of the public order; they 
are accessory elements, which should be appraised in relation to actual 
historical, political, social and economic conditions, and with reference 
to the type and nature of the property—they do not touch the sphere 
of the public order, except when their terms practically neutralize the 
grant of compensation and make it become illusory. [Free transla- 
tions] 


Allied High Commission for Germany—legal status 
ALLIED High COMMISSION FOR GERMANY Vv. KIPGEN.? 
Luxembourg, District Court, Dec. 6, 1952. 


In an action brought in the name of the Allied High Commission for 
Germany, on behalf of the Joint Export-Import Agency (in Liquidation) 
which had handled all of Western Germany’s foreign trade between Janu- 
ary 1, 1947, and September 30, 1949, defendant maintained that plaintiff 
ought to establish that it is a person ‘‘either of private law, or of public 
law of a foreign country, or of international law.’’ Rejecting defendant’s 
objections, the court said in part: 


The action was commenced at the suit of the Allied High Commission 
in Germany ; this Commission constitutes the supreme organ instituted 
by the Occupying Powers of the Trizone to assure the joint adminis- 
tration of the zones occupied by them. Thus it is charged with ad- 
ministration, that is to say, with the administration of a public service, 
and is capable of suing in a civil action. 

It appears from the Minutes of the 65th Meeting of the Council of the 
Allied High Commission in Germany, held June 14, 1951 . that the 
High Commission decided that the claims of the Joint Export-Import 
Agency (in Liquidation) against nationals of countries other than 
Germany may be asserted in the name of the Allied High Commission 
before courts outside Germany. 


1From MS. supplied by Mr. Cyril C. Means, Jr., of the Legal Staff of the Joint 
Export-Import Agency. 


BOOK REVIEWS AND NOTES 


Pathways in International Law. A Personal Narrative. By Arthur K. 
Kuhn. New York: Macmillan Co., 1953. pp. xii, 240. Index. $4.00. 


The author’s journeys along the pathways he describes began sixty 
years ago, when he was an undergraduate in New York City. He won a 
prize in a nation-wide intercollegiate essay contest sponsored by the Ameri- 
ean Peace Society. ‘‘The whole of Christendom,’’ he wrote at that time, 
‘is wrapped in the folds of profound peace.’’ Since then, he has wit- 
nessed, or participated in or commented upon, many important interna- 
tional events during the dynamic first half of this century which ended 
the ‘‘profound peace’’ of the waning years of the 19th century. Not the 
least of his many varied interests were the American Society of Interna- 
tional Law and its JouRNAL. In the annual meetings of the Society he 
delivered addresses and took part in discussions of current questions of 
international law as they were presented from year to year, and in the 
JOURNAL he wrote editorially upon many vital problems as they arose in 
relations between nations. Much of Mr. Kuhn’s book consists of significant 
quotations from these contributions and from papers prepared for other 
organizations with which he was associated. In the light of subsequent 
developments, his evaluation of the real meaning of happenings at the time 
they occurred attest to his perspicacity and wisdom. 

The author did not limit his interest to public international law. His 
practice of law in New York early brought him into contact with questions 
of private international law. Better to equip himself in this field he 
studied abroad for several years under leading European specialists. 
While there he made and published an English translation of Meili’s Ger- 
man treatise on international civil and commercial law. Later he wrote 
and published several works in German and English on international com- 
parative law. In 1925 he helped to organize the American Foreign Law 
Association and served as its President for two years (1941-1942). 

Each of the many pathways traveled by Mr. Kuhn during his long and 
very active life is marked in his narrative by a signpost. Together they 
form twelve chapters and fifty-three sections describing and appraising 
as many separate topics or events. His personal experiences constitute 
a summary guide to the international legal history of the twentieth century, 
with the factual information and professional analyses supplied by a rec- 
ognized authority. 

GrorcE A. FincH 
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Annuaire de l’Institut de Droit International. Vol. 44. Session de Sienne, 
1952. Bale: Editions Juridiques et Sociologiques, 1952. Tome I: pp. 
622; Tome II: pp. Ixvi, 592. Tables analytiques des matiéres. 


Whatever has or has not happened to international law itself, the Institut 
goes on in its accustomed manner. The two volumes here presented are 
cast in the form which has become so familiar to students in this field over 
the years and there remain a few old familiar names along with the new 
ones among the participants. 

The principal topics discussed at Sienna were immunity of foreign states 
from jurisdiction and execution, domestic issues, effects of territorial 
changes on individuals, interpretation of treaties, judicial recourse against 
decisions of international organs, international penal court, different as- 
pects of judicial settlement, differences of nationality in marriage and 
divorce, and transfers of population. The usual reports were received, 
discussions held, and resolutions adopted. The business sessions of the 
Institut were as business-like as usual and the decision taken to hold the 
next session in France. 


Gli Enti Soggetti dell’ Ordinamento Internazionale. Vol. I. By Gaetano 
Arangio-Ruiz. Milan: A. Giuffré, 1952. pp. 418. 


For generations the whole Italian School of the science of international 
law has stood firmly as one man on the basis of the dualistic doctrine as 
shaped by Triepel and Anzilotti. The author of the volume under review 
shares the dualistic doctrine, but blames many of its representatives for 
logical fallacies. He gladly admits that the monistic doctrine of the 
primacy of international law is logically unattackable, and more coherent 
and elegant; but he holds that the starting-point of the monistic doctrine 
is in utter contradiction with the reality of international law as actually 
in force. 

To put the ‘‘realistic’’ dualistic doctrine on firm foundations the author 
starts from a new problem. It is admitted that states, the Holy See, and 
so on, are subjects of international law. The quality of being a subject 
of the law is always a juridical problem. The author’s problem is not that 
of deciding who or what are the subjects of international law but what are 
the entities (‘‘gli enti’’) upon which subject status in international law 
is conferred. Accepting Kelsen’s Pure Theory of Law, the author finds 
that the entities which correspond to juristic persons are merely centers 
of legal imputation. No real or material entities correspond to them, 
in particular not what is often called their ‘‘sociological substratum.”’ 
This is so for all juristic persons, including the state (in the sense of 
municipal law). 
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But the author breaks with Kelsen when it comes to international law. 
He believes that the law can also directly address itself to entities other 
than human beings. International law, according to the author, is a 
strictly ‘‘paritary’’ law, a law sui generis for groups of men, the states, as 
subjects of international law. The latter are last, juridically simple, al- 
though socially complex entities. They cannot be regarded as juristic per- 
sons; for they are not created by international law, but only presupposed ; 
the entities which correspond to them are not legal centers of imputation, 
but real material entities which are given to international law. They 
are the ‘‘individuals’’ of international law. Hence the state in the sense 
of municipal law and the state as a subject of international law are not 
two sides of one medal but two wholly different entities. 

The author tries to show that this is so by alleging that international 
law has no norms covering the coming into existence, the modification, and 
the end of states; that in international law the legitimacy of the formation 
of states is irrelevant. No such norms can be proved to exist, the author 
declares, and even if they could, they would, in consequence of the principle 
of effectivity, be only pseudo-norms, lacking normative content, reproducing 
only causal-historical realities. Great emphasis is also put on the distine- 
tion that, whereas agents and organs of juristic persons are themselves 
persons in the same legal order, agents and organs of the states subjects of 
international law are not subjects of such law. The states, in conclud- 
ing treaties, conclude only contracts between the ‘‘individuals’’ of inter- 
national law; such contracts can only create personal obligations, but 
are wholly unable to create states or international organizations. Hence, 
contrary to prevailing opinion, present-day international law has no ade- 
quate procedurés for overcoming its anarchical status. Neither can the 
states by treaty make individuals subjects of international law. For the 
states as subjects of international law are closed groups, ultimate entities. 
They alone participate in international legal intercourse; in consequence, 
one is fully justified in speaking of the legally relevant will and activity of 
the groups themselves. 

While the author’s theses must be rejected as untenable, viewed as theo- 
retical constructions of positive international law they are not without merit, 
if looked at from the point of view of the critique of positive international 
law; in this light they contribute to the understanding of the necessary 
precariousness of merely ‘‘international,’’ as distinguished from ‘‘supra- 


national’’ organization. The author’s wish to found anew the dualistic 
doctrine must be regarded as frustrated. But the book repays study; it is 
a highly interesting, deep-searching work. 


Joser L. Kunz 
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Internationales Konfiskations- und Enteignungsrecht. By Ignaz Seidl- 
Hohenveldern. Berlin: Walter de Gruyter & Co.; Tiibingen: J. C. B. 
Mohr, 1952. pp. xiv, 212. Indexes. DM. 28. 


The author of the book under review, an officer of the Vienna Foreign 
Office and Assistant Professor at Vienna University Law School, gives an 
exhaustive exposé of the law, based on some 800 cases decided in foreign 
courts, concerning international confiscations and expropriations of private 
property. This subject can be approached in two different ways: First, 
as a problem of international law, the main question is as to the inter- 
national claims arising out of the confiscation or expropriation of the local- 
ized property of an alien; second, as a problem of conflict of laws, the main 
problem is the extraterritorial effect of foreign confiscations or expropria- 
tions. Are municipal or international courts to recognize confiscations or 
expropriations by a foreign government? This problem has two sub- 
divisions, according to whether the confiscated or expropriated property 
was localized in the territory of the state taking such measures or according 
to whether these measures intended to, or did, confiscate or expropriate 
private property situated outside of the state taking these measures. The 
author’s study is a study in the conflict of laws. But the fact that the 
two approaches are overlapping is also clear from this book. 

Regardless of whether the measures are called confiscation, expropriation, 
nationalization, socialization, requisition, or any other name, the author 
distinguishes only between confiscation and expropriation. Confiscation 
consists in the taking of private property by the state without any, or with- 
out just, compensation. Where just compensation is granted, we have ex- 
propriation. The investigation includes all types of such measures and 
eases of property taken for whatever purposes. As ‘‘just compensation’”’ 
alone distinguishes expropriation from confiscation, the definition of this 
term is of the highest importance; the author defines it as full and present 
compensation, not a mere promise pro futuro; further, it is necessary that 
the compensation not be made immediately illusory by special taxes and 
that, in case of compensation to aliens, it be freely transferrable. It seems 
to this reviewer that this strict standard has suffered diminutions by the 
practice of states in making compensation agreements accepting a bulk sum 
in ease of nationalization, a problem also treated by the author. 

The greater part of the book deals with confiscations. Three principles 
are the guiding factors: respect for the act of a foreign sovereign, principle 
of protection of private property, and the principle of territoriality. To 
them have to be added such well-known principles of conflict of laws as 
public policy, and the non-recognition of foreign penal or taxation measures. 
From a comparative analysis of the cases the author reaches the conclusion 
that municipal courts have to recognize foreign confiscations, if they have been 
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made by a government, recognized de jure, de facto, or at least, indirectly, 
if they extend only to things within the territory of this government and 
if this government has taken possession of the confiscated things in fact. 
But courts do not recognize foreign confiscations of things situated, at the 
time of the confiscation decree, outside of the territory of the confiscating 
government. With regard to expropriations the author holds that today 
expropriations by a foreign government must be recognized by the courts 
with regard to property of nationals of the expropriating state, even where 
the property is situated within the territory of the court—if not contrary 
to compelling reasons of public policy. 

This excellent work, which received the first prize of the Legatum 
Vissertanum of the University of Leiden,* is equally important for the 
scholar as for the practicing lawyer. If, further, we take into consideration 
that the case method is so familiar to the lawyer trained in the common 
law, an English translation of the book seems to be in order. 


Joser L. Kunz 


The Application of International Law in Disputes Between Member- 
States of Federal Unions, with Special Reference to the United States, 
Australia and Canada. By Muhammad Khalil Ibrahim. Leiden: Pryt- 
aneum, 1952. pp. xii, 162. Index. 


There is a ‘‘striking identity,’’ Dr. Ibrahim observes, ‘‘between the rules 
of international law, considered in general, and those that have been shown 
to be applicable in the relations of the States under consideration’’ 1— 
between the members, that is, of the American, Australian, Canadian, Swiss, 
and German Federal Unions. There are, to be sure, certain peculiarities 
resulting from the respective federal constitutional systems. The American 
experience has been most varied and extensive, and it is from it that the 
author quarries the major part of his material. It is pleasing indeed to 
find a scholar from afar writing of ‘‘cases and controversies,’’ standing to 
sue, ripeness for adjudication, problems of enforcement, etc., with notable 
accuracy and comprehension. Our Supreme Court sits as ‘‘an interna- 
national, as well as a domestic tribunal,’’? and no doubt its practice reveals 
certain mature wisdom that might well be suggestive in the development 
of the world community. James Brown Scott, Charles Warren, and others 
have written in this vein, and now a foreign student finds in the experience 
of the American and of other federations the worthy subject of an excellent 
dissertation. 

CHARLES FAIRMAN 


*See note in this JouRNAL, Vol. 44 (1950), p. 166. 
1 Page 112. 
2 Fuller, C.J., in Kansas v. Colorado, 185 U. 8. 125, 146 (1902). 
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Die Verantwortlichkeit der Staatsorgane nach Voelkerstrafrecht—Eine 
Studie zu den Nuernberger Prozessen. By Hans Heinrich Jescheck. Bonn: 
Ludwig Roehrscheid, 1952. pp. xxiv, 420. DM. 35. 


No better evidence of the re-emergence of Germany as a power in the 
field of true scholarship can be offered than the fact that a few years after 
the defeat, with both its true and its imagined humiliations, an excellent, 
objective and essentially positive study about the Nuernberg trials has been 
written by a judge of the Court of Appeals (Oberlandesgerichtsrat) and 
assistant professor of law, the positions held by the author; it further- 
more honors the new Germany that such a treatise has been published as 
a volume of the famous series Rechtsvergleichende Untersuchungen zur 
gesamten Strafrechtswissenschaft. 

Dr. Jescheck divides his work, like Gaul of old, in three parts: (1) 
history of international criminal law; (2) dogmatic foundations of inter- 
national criminal law; (3) legal foundations of the Nuernberg judgments. 
Thus we are faced with a very methodical approach in the best old tradition 
of German historicism. The American reader probably will find himself 
somewhat surprised to encounter the excellent and very complete bibliog- 
raphy, with three pages of ‘‘sources’’: laws, treaties, treaty drafts, 
memoranda etc., but only quoted. We hope that the editors will add a 
badly needed alphabetical register of topics in the next edition. 

While reading the book this reviewer sympathized with the author who, 
from time to time, could not hide his deeply hurt feelings as a German that 
the new Germany had been denied any participation in the trials and their 
judgments. There is no doubt that the many and great contributions of 
German scholars to international law apparently justify such a view- 
point. In the last chapter the author summarizes his thesis: The major war 
criminals, t.e., the members of the Government and the highest generals, 
should have been brought before a court of the United Nations that should 
have included neutral and German members. Such a court should have 
had jurisdiction but only as to the crimes against the laws of war and 
against humanity. Other war crimes might have to be judged by the 
courts of the Allies, but crimes against humanity, the victims of which 
had been German citizens, would fall, according to the author, under Ger- 
man jurisdiction. 

However, there is one serious objection against the brilliant and thor- 
oughly documented discussions by the author, the only omission thought to 
be serious enough for the reviewer to point out: Nowhere does Dr. Jescheck 
really go into details concerning the ‘‘unconditional surrender’’ whereby 
sovereignty was transferred from the Nazi government to the occupying 
Allies. Jescheck, it seems, at least overlooked the theory and the legal fact 
that, as a consequence of this transfer, the International Military Tribunal 
sat also as a German court, just as German courts, after the surrender, 
exercised jurisdiction under the Allied Gerichtsbann, to use a very sig- 
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nificant though somewhat antiquated term of medieval German law. There 
are many good reasons to assume that from the moment of the unconditional 
surrender until the creation of the German Federal Republic and its 
Eastern counterpart, within the occupied territory, the German and the 
Allied source of law (fons juris) had become identical, in spite of different 
competencies. We side with the author, however, when he says that the 
International Military Tribunals were not truly international, not because 
German judges were excluded but because neutral judges were excluded. 

Very interesting and revealing is the author’s viewpoint that at the be- 
ginning of World War II Germany was no longer bound to observe the 
League of Nations statute against war and the corresponding stipulations 
of the Locarno Pact, since Germany had renounced her adherence to both 
treaties after Hitler’s access to power (p. 88). The effect of such a para- 
graph in an otherwise excellent work upon a younger student will be his or 
her conviction that fundamentally very large parts of the accusing briefs 
at Nuernberg, not to mention the judgments, were construed ez post facto, 
because the German Reich, then represented through Hitler’s legally con- 
stituted administration, had voided certain stipulations. 

However, this erroneous reasoning has been the only flaw in Jescheck’s 
excellent work that we could find. The author’s impartiality in discussing 
the responsibility of the individual under orders to commit a criminal act 
under international law deserves highest praise: He is able to condense 
definite and positively set principles for the future from the huge mass of 
material he had combed through. He finds that an individual act, com- 
mitted under duress, might be excused, but the continuity of such acts 
represents a crime, as it was reasoned in various decisions of the occupation 
courts. Jescheck’s work is one of the best in the field, a ‘‘must’’ for every 
teacher and student of international law, and beyond that a highly in- 
teresting and inspiring book for anybody who wants to understand the 
ethical and legalistic problems of our era. 

RoBert RIE 


Deutsches Staatsangehdrigkeitsrecht von 1870 bis zur Gegenwart. By 
Franz Massfeller. Frankfurt/Main: Alfred Metzner, 1953. pp. 306. 
DM. 13.80. 


As volume 12 of a series of present-day nationality laws, published by 
the Forschungsstelle fuer Voelkerrecht und auslaendisches oeffentliches 
Recht of the University of Hamburg, this compilation of German citizen- 
ship laws is edited by Mr. Massfeller, a counselor in the Bonn Ministry 
of Justice. The importance of Massfeller’s work lies not only in its com- 
pleteness and excellent arrangement which shows an expert’s effort to 
familiarize the reader with the individual problem he may be interested in, 
but also in a comparatively brief and learned preface which stresses the 
historical development. 
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Until Bismarck’s North German Federation was formed, no German 
citizenship existed; the Germans were subjects of their different princes 
or perhaps citizens of the former imperial cities which until then had pre- 
served their independence, e.g., Hamburg, Bremen, Luebeck. In general 
the German States knew only the jus soli (Territorialprinzip) as it is very 
well known in Anglo-Saxon countries. We learn with surprise that the 
comparatively new jus sanguinis (Abstammungsprinzip) appeared on 
German territory for the first time in Bavaria, in the Edikt weber das 
Indigenat, in 1818, and in the Prussian Nationality Law of 1842. The 
revolutionary National Assembly of 1848 proclaimed the citizens of every 
German State to be Reichsbuerger, but the end of the revolution put an 
end to that attempt at a formulation of wider nationality. 

The North German law of 1870, also adopted by southern States which 
had not become members of the Federation, formulated a_ unified 
German nationality for all its member States, which one year later had 
become member States of the German Reich, mainly based on jus sanguinis. 
Up to Hitler’s totalitarian Reich the essential difference between Ger- 
man and American nationality law consisted in the fact that a German 
first of all had to be a citizen of one of the many Bundesstaaten which 
made him a Reichsangehoeriger automatically. Hitler reintroduced the 
more magnificent Reichsbuerger concept originally taken up by the ill- 
fated Assembly of 1848. The law of 1913 acknowledged an immediate 
German citizenship (uwnmittelbare Reichsangehoerigkeit) for the residents 
in German colonies, natives of such colonies and a number of other cate- 
gories. 

Certain changes took place after the end of World War I when Germany 
had to cede territory, but with Hitler’s access to power really revo- 
lutionary measures shook the entire system of nationality legislation. The 
member States were abolished and there remained only German nationality 
yet its full rights were restricted according to certain racial principles; 
enormous problems appeared and were solved, for a while, according 
to Nazi Weltanschauung, while after the Hitler débacle all these bestowals 
of ‘‘Reichs’’ nationality, ‘‘protective nationality,’’ ‘‘ protectorate nation- 
ality,’’ some of which were even enforced against the will of the recipients, 
had to be undone. 

The completeness of the volume has already been pointed out: No less 
than one hundred laws, ordinances, edicts, and other decrees are quoted 
or republished. A rich bibliography and two indexes assist the reader. 
This reviewer missed the infamous Nuernberg law, since it is absolutely 
essential that we have the definition of the concept Jew and Mischling 
(halfblood) when we study the restrictions of citizenship rights for these 
classes in German-occupied territories (pp. 75, 78, 199). Probably in a 
future edition there should be quoted the laws of the state of Israel, perti- 
nent to the fact that mere racial origin as Jews justifies immigration and 
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naturalization—a very interesting longa manu effect of Nazi racialism in 
the new country of its main persecutees. Otherwise the book must be 
recommended to everyone who is interested theoretically or practically in 
German and international law, its history and one of its most fascinating 
aspects. 

Rosert Rie 


Grundfragen des Deutschen Interlokalen Rechts. By Hans G. Ficker. 
Berlin: Walter de Gruyter & Co.; Tiibingen: J. C. B. Mohr, 1952. pp. 
xvi, 174. DM. 19.50. 


We are indebted to the Max Planck Institut fuer Auslaendisches und 
Internationales Privatrecht for editing Ficker’s book which appears as 
Volume 22 of the Institute’s contributions to the study of foreign and 
international law. 

The author attempted, and succeeded in, an exhaustive and systematic 
study of the fundamental problems of interlocal law. To be sure, that 
terminology itself has been changed and modified by recent world oc- 
eurrences and European history. In Germany, and Ficker restricts his 
thorough work to Germany alone, although he reaches far out to find 
analogies and parallelisms, ‘‘interlocal law’’ no longer means just interstate 
or interprovincial law, conflicts of which might be solved by decisions of 
a superior or supreme court acknowledged as fons of suprema lex in each 
province or Land, but interzonal law with all its ramifications. 

Two sovereign zones with a common past, with absolutely different legal 
and political philosophies, yet identical judicial institutions, and—in many 
respects still valid—identical laws have found themselves in continuous 
conflict of law ever since East and West were separated. The migration 
of the citizens between the zones, and the transfer of the corporation seats 
from one zone to the other, and, finally, the fact that many corporations 
find themselves with plants, offices, and financial institutions in both zones, 
magnified the problems and increase the importance of Ficker’s study. 

In the first part of the book the author deals with the concept ‘‘ Conflict 
of Law’’ and analogies so that former decisions of German and foreign 
judicature may be applied to new cases. The second and much larger 
part investigates the principle of jus loci, as existing and acknowledged in 
international law, in its application in the field of interlocal and especially 
interzonal law, i.e., the execution in one zone of the decision of an ad- 
ministrative or judicial authority issued in the other zone. The author 
exhausts the problem to its very details: He discusses it as it appears in 
the field of claims, torts, trademarks, mortgages, patents, firms and their 
registration, ete. 

In general this reviewer had the impression that the author is under- 
standably concerned with preserving the unity of law in divided Germany 
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as much as possible, apparently sympathizing with decisions of West Ger- 
man courts in that sense, and that recognition is to be denied to a judgment 
or any decision issued in the other zone if it should be absolutely contrary 
to the laws of the domestic zone. Thus a sequestration in the Eastern zone 
would be only recognized as Rechtstatsache (legal fact), but not as Recht 
(law, de jure). 

The organization of the book is excellent, the language very clear, and 
a complete list of German court decisions at the end of this remarkable 
volume will help any reader, whether teacher or student, in finding more 
detailed material. The work could be used as a most stimulating textbook 
or reader in advanced classes of international law. 
RosBert Rie 


United Nations and World Community. By A. H. Feller. Boston: Little, 
Brown and Co.; Canada: McClelland and Stewart, 1952. pp. xii, 154. 
$2.50. 


Abe Feller always appeared to his friends and associates as being pri- 
marily an expert and a technician—an expert technician. It was always 
dimly apparent also, however, that he was a devoted humanitarian idealist, 
as much interested in goals as in methods. 

Both aspects of his character emerge in this little book which is the 
legacy left by his tragic suicide shortly after its publication. It is above 
all a first-class discussion of the United Nations. It would be next to 
impossible to quarrel with any of his judgments of fact or tendency. It 
does appear that he allowed a certain gap to develop between his extremely 
accurate appraisal of the present and his hopeful estimates for the future. 
This emerges also in his references to ‘‘these dark days’’ and the ‘‘ present 
erisis’’; surely the present days are no more critical nor darker than other 
days have been for twenty years or more. It is a shock to realize that Abe 
Feller also has been excessively optimistic through all these years. 


The United Nations. By Amry Vandenbosch and Willard N. Hogan. 
New York: McGraw-Hill Book Co., 1952. pp. xiv, 456. Appendices. 
Index. $5.00. 


The succeeding works on the United Nations improve upon one another 
steadily, which is natural and as it should be, though not, probably, the 
result of conscious intention to exceed or improve upon what went before. 
The present volume appears to be the best secondary text on the subject 
yet to appear, especially for upper-class college students or first-year 
graduates. The appendices and tables lift it slightly above that level also. 
The scope of treatment is what would be expected: background, origins, 
structure, procedure, accomplishments, future. A great deal of informa- 
tion and a great deal of sound judgment are packed into 330 pages of text. 
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An interesting blend of accurate information, critical analysis, and sub- 
dued hopefulness enters into the treatment. If the Urited Nations does 
not come off perfectly here it is not the authors’ fault. 


The Secretary General of the United Nations—His Powers and Practice. 
By Stephen M. Schwebel. Cambridge: Harvard University Press, 
1952. pp. xiv, 300. Index. $4.75. 


Apart from a slightly forbidding typography and format and certain 
rather personal notes here and there, we have here an exceedingly thorough 
and penetrating study of a crucial problem in contemporary international 
organization and administration. The study of the United Nations Sec- 
retary General is rendered all the more informing and revealing by con- 
stant comparison with the same office in the League of Nations, and the 
author gives us some much needed information concerning the experiences 
of Sir Eric Drummond and M. Joseph Avenol in that office. 

Attention is deliberately concentrated upon the political aspects of the 
Secretary General’s office and activities, but inevitably a good deal of 
light is thrown on the administrative aspects of the situation. Just as 
Ranshofen-Wertheimer, writing on the Secretariat of the League some 
years ago,’ gave us a really fine book on the League as such, so Mr. Schwebel 
tells us a great deal about the United Nations as a whole in the course of 
dealing with the Secretary General’s relations with the General Assembly, 
the Security Council, the non-political organs, and the Member States. 

It appears, however, that Mr. Schwebel exaggerates somewhat the in- 
tentions of the framers of the Charter to, as he puts it, ‘‘create a politically 
powerful officer.’ Certainly they intended to expand the functions of the 
Secretary General in comparison with the state of affairs under the League, 
but it was rather a moderate relaxation of the taboo on political activity 
that was intended. The experience with M. Avenol was too fresh in 
memory, the political rivalries at San Francisco were too tense, the choice 
of an incumbent would have loomed too dangerous and difficult, for the 
framers of the Charter to have contemplated quite what Mr. Schwebel 
suggests. Moreover, to employ Mr. Schwebel’s own argument ad hominem, 
neither Mr. Lie nor Mr. Hammarskjéld, as estimable and able persons as 
they are, hardly measures up to such a rdle. 

It would be regrettable if Mr. Schwebel’s book should become, however, 
the object of acrimonious controversy. By the strong pictures drawn in 
its pages there is a certain risk of just this result involved. The treatment 
often appears to be somewhat impressionistic, in spite of the long list of 
sources consulted, not to say subjective. Would Mr. Schwebel not be 
interested in giving us a companion volume on the Secretary General as 
an administrator (1.c.) ? PBP. 


1 The International Secretariat, reviewed in this JouRNAL, Vol. 40 (1946), p. 228. 
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Voting and the Handling of Disputes in the Security Council. By Eduardo 
Jiménez de Aréchaga. New York: Carnegie Endowment for Interna- 
tional Peace, 1950. pp. vi, 190. Index. $2.00. 

La Régle de l’Unanimité des Membres Permanents au Conseil de Sécurité— 
*‘Droit de Veto.’’ By Pierre F. Brugiére. Préface de Georges Scelle. 
Paris: A. Pedone, 1952. pp. xvi, 268. 


Each of these books gives a good account of the voting processes of 
the Security Council of the United Nations, but in quite different ways. 
Jiménez de Aréchaga devotes one chapter and a fourth of his space to a 
summary of the voting methods and then launches into a detailed record 
of how the vote runs at the various stages of a controversy. Brugiére 
concentrates his attention on the requirement that substantive questions 
require ‘‘the concurring votes of the permanent members’’ of the Security 
Council. The authors agree that the Declaration interpreting the voting 
formula of the Big Five on June 7, 1945, binds only its makers and has 
come to serve little purpose. Both appreciate fully the fundamental dis- 
tinction between a procedural and a substantive vote. Both recognize that 
abstention and absence of a permanent member have been added in prac- 
tice to relax the unanimity of the group, though they justify the additions 
on different grounds. Neither exaggerates the importance of a given vote 
at a given time, accepting the fact that a voting system is a device either 
to get action or register the pulse of a deliberative body. 

Jiménez de Aréchaga writes as Professor of International Law in the 
School of Law of Montevideo. His book is a monograph on how the Se- 
Security Council does its regular and primary business of handling disputes 
in their various forms and at their variable temperatures. In the fore- 
word President Johnson of the Carnegie Endowment notes with a bit of 
surprise that the Jiménez analysis of the Security Council’s operations 
reveals a set of techniques which have been applied with consistency by a 
body that is consciously acting corporately. The author himself concludes 
that his study demonstrates that practice has enlarged the Council’s con- 
ception of its duties and powers and has demonstrated the ability of the 
Charter to ‘‘adapt itself to changing needs and unforeseen contingencies— 
the supreme test of a constitution.’’ Jiménez de Aréchaga does not regard 
the voting formula of the Charter as frustrating. As to Chapter VI of 
the Charter, the body of practice which has been developed enables the 
Security Council to ‘‘operate with relative efficiency.’’ As to enforcement 
action under Chapter VII, it was initiated against the act of aggression in 
Korea—a first in history. 

In five chapters the author assembles closely drawn precedents in the 
jurisprudence of the Charter with respect to pacific settlement of disputes 
and threats to the peace. The pattern of handling a dispute (or a situation) 
has become more and more definite and the methods of coping with balky 
parties or tough facts are becoming standardized. 
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The chapter on ‘‘ Article 34 and the Power of Investigation”’ illustrates 
the characteristics of the book. By Article 34 the Security Council may 
‘‘investigate’’ any dispute or situation to determine whether its continu- 
ance is likely to endanger the maintenance of international peace and se- 
curity. Article 29 provides for the establishment of ‘‘subsidiary organs’’ 
by a procedural vote for performing its functions. Article 33 (2) author- 
izes the Security Council to call upon parties to settle their dispute by 
‘‘enquiry,’’ among other methods. In a review of cases the author shows 
that fact-finding and even the hearing of witnesses is not investigation 
under Article 34 unless a body is empowered to determine whether the 
dispute is likely to endanger peace and security. And, if the parties 
agree, what could be an investigation under Article 34 would be treated 
as an ‘‘enquiry’’ under Article 33 (1). An investigating body which finds 
a danger to peace and security in a dispute or situation may continue to 
verify whether its continuance would call for further action. A decision 
to investigate is binding upon the affected states which ‘‘must cooperate,’’ 
‘‘even if they disagree with the decision.’’ Jiménez de Aréchaga adduces 
such conclusions from close citation of the records. That is what makes 
his pages uniformly convincing. 

Pierre F. Brugiére was a member of the French Delegation to the first 
and sixth sessions of the General Assembly. His history of the ‘‘rule of 
unanimity’’ begins with the labored reconciliation of the San Francisco 
Conference to Article 27 (3) of the Charter, pays detailed attention to the 
instances of use and abuse of the ‘‘ veto,’’ examines the categories and forms 
of employing the rule of unanimity, and ends with the General Assembly’s 
attempts since 1946 to relax the effect of requiring the concurring votes 
of the permanent members in a decision. 

M. Brugiére regrets the currency of the term ‘‘veto’’ to express the ab- 
sence of unanimity of the permanent members of the Security Council on 
a substantive question, because it is imprecise and judges the rule by the 
exception. But he recognizes the impossibility of being more accurate. 
The rest of the book deals with the rule of unanimity. In the experience 
of the Security Council the voting problem always arises on the question 
whether a vote is procedural or substantive. In the course of time a good 
many votes in one category or another have become determined. M. 
Brugiére reviews twenty-three categories of decisions to show how they 
have been treated as the specific point has arisen in various cases. 

The last third of the book is a careful record of the efforts of the General 
Assembly in seven resolutions to overcome the effects of exercising the rule 
of unanimity. The resolution of April 14, 1949, naming procedural ques- 
tions, which originated in the Interim Committee, and the Uniting for 
Peace resolution the next year are both points of departure for additional 
regulation of the ‘‘veto’’ and at least mark a pause in the search for ways 
of amending Article 27 of the Charter. Those two resolutions, abstention 
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as established in practice and absence as a resignation of the ‘‘veto’’ 
constitute the present real bases for relaxation of the unanimity rule. 


Denys P. MYErRs 


The International Telecommunication Union—An Experiment in Interna- 
tional Cooperation. By G. A. Codding, Jr. Leiden: E. J. Brill, 1952. 
pp. viii, 506. Index. Gld. 25. 


This is an excellent book which reveals most careful study of original 
sources, skillful organization, and clear presentation. As the author’s 
selected bibliography reveals, much has previously been written about the 
International Telecommunication Union and its predecessors, the Interna- 
tional Telegraph Union and the International Radiotelegraph Union, but 
this volume has freshness and perception. It tells the story, as the subtitle 
indicates, of ‘‘an experiment in international codéperation’’ with what 
seems to the reviewer an admirable balance between the technical and the 
non-technical. 

Without being obstrusive or boring, Dr. Codding tells the reader in his 
Introduction, and from time to time through the text, just what he is about. 
‘‘The aim of this work,’’ he says, ‘‘is to give a comprehensive and up-to- 
date picture of the evolutionary, structural, and functional aspects of the 
international machinery for the regulation and control of telecommunica- 
tions.’’ The plan ‘‘is historical in principle.’’ ‘‘Chapters I to IV are 
devoted to a survey of the development of international communication 
services and international action in that field from the debut of electro- 
magnetic telegraphy through World War II. ... Chapters V to IX are 
devoted to the post-World War II reorganization of the Union in 1947, 
and the problems that have faced the Union from 1947 through 1951.’’ 

Dr. Codding has the sound approach to the study of international organi- 
zation which was so strongly emphasized by the late Professor Joseph P. 
Chamberlain: He describes the practical problems—technical, political, 
economic and social—which were created by the development of modern 
systems of communication, and then shows how the international organi- 
zations develop to meet the problems. This approach makes the organiza- 
tion in all its historical phases live and have meaning. 

As students of international organization know, this particular story 
has much of interest to teach on such questions as membership, representa- 
tion, budget, voting, use of languages, and administration. The author 
does not attempt point-by-point comparisons with other organizations 
such as the Universal Postal Union, but this comparable experience is not 
ignored. Without special emphasis he reveals clearly the political changes 
in the international community over the course of a century culminating 
in the recent period of Soviet intransigence, which since 1947 has been 
manifested in the International Telecommunication Union in ways which 
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are all too familiar to those who have followed the work of the principal 
organs of the United Nations. The author properly points out that for 
the most part this work of international co-operation ‘‘has been carried out 
almost exclusively by telecommunication experts. Their disregard for legal 
formalities has at times led them into temporary difficulties, but at the same 
time it has prevented them from becoming so deeply involved in many of 
the ever present political machinations as to neglect their essential work.’’ 
The recent difficulties encountered in drafting a new international fre- 
quency list show how the ‘‘Cold War’”’ has affected work in this field. 

The appendices include definitions of terms, the text of the Agreement 
between the UN and the ITU, a table showing the classes of contributions 
and the status of ratifications and accessions of the countries in relation to 
the acts of the Union, and an organization chart of the ITU. The Index 
has some curious omissions such as the words ‘‘membership’’ and ‘‘rates,’’ 
but the Table of Contents, with its numerous sub-headings, constitutes a 


readily usable guide. 
Puiuie C. Jessup 


Whither Europe—Union or Partnership? By M. J. Bonn. New York: 
Philosophical Library, 1952. pp. 208. Index. $3.75. 


At this time, when the fate of the Treaty establishing the European 
Defense Community hangs in the balance, it is interesting to read this book 
by the well-known German economist and Weimar democrat, foe of totali- 
tarianism, whether of the Hitler or Russian model, a good European in 
the sense of Briand, with accent not only on ‘‘good’’ but also on ‘‘ Euro- 
pean.’’ To an American, born in Europe, this book contains nothing new. 
But for many native-born Americans it will be often painful to see their 
illusions, born out of oversimplification and lack of real understanding 
of the European situation, shattered. 

The emergence of an aggressive Soviet expansionism, made possible 
through the destruction of Austria-Hungary in the first World War, and of 
Germany and Japan in the second, has posed to a reduced Europe, which 
at the same time has lost its dominating position in world affairs and its 
hold on colonies, the tremendous problem of defense, if not of survival. 
Free Europe knows that it must be able to withstand Soviet aggression and 
that it can do so only by uniting, and by generous help from the United 
States. But the author argues against union and rather in favor of 
multiple partnerships and joint institutions. 

The reasons given for this attitude are the following ones: Europeans are 
against a monotonous uniformity, they ‘‘recognize the divergencies of the 
several European peoples as permanent features of their lives; they do not 
look forward to a future in which Dante and Cervantes, Moliére and 
Goethe would survive only in Basic English translations’’ (p. 124). Europe 
must ‘‘try to avoid being engulfed either in the benevolent universalist 
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monism of the United States or in the malignant levelling universalism of 
Soviet Russia.’’ 

The problem of union in Europe means the federation of full-grown, 
powerful old nations of long history and tradition, a problem for which 
the much less complicated union of the thirteen young American States can 
by no means serve as a model. Free Europe must unite; but it cannot 
be a ‘‘Little America,’’ a soulless copy of the great United States original ; 
it cannot be a continent of plagiarists; it must create, not copy. 

The second argument is that the present drive for union is the outcome 
of fear and of external pressure, but not of a deep and passionate yearning 
of the peoples of Europe for a common fatherland, such as led in the 
nineteenth century to the unification of Italy and Germany. There is not 
yet a European patriotism to which a European Army would be bound in 
allegiance. 

Third, nationalism has not vanished, even if it dons the garments of 
supra-nationalism. However much the motives of men like Robert Schuman 
and Dr. Adenauer are to be respected, there enter, nevertheless, national- 
istic considerations. To the Germans European unity means German 
equality; to the French European unity means French security and re- 
covering the ascendancy in Europe which France lost in 1871. 

Finally, even a union of those six European states would not be equal 
to the tasks before it. Only an Atlantic Union ean do that; but this 
Atlantic Union, like NATO, is not a supra-national union, but only an 
international, intergovernmental co-operation. Notwithstanding all that, 
this reviewer hopes against hope that these six European states will be able 
to unite, convinced of the compelling truth which the former Belgian 
Prime Minister Spaak put into these words: Europe must unite—or perish. 


Joser L. Kunz 


Conférence de la Haye de Droit International Privé. Vol. 1:Actes de la 
Septiéme Session tenue du 9 au 31 Octobre 1951. pp. xxx, 404; Vol. II: 
Documents relatifs a la Septiéme Session. pp. x, 544. La Haye: Im- 
primerie Nationale, 1952. Fl. 48. 


After a lapse of more than a year the proceedings of the Seventh Con- 
ference on Private International Law, held in October, 1951, have become 
available. They are contained in two strong volumes, prepared under the 
responsibility of the president of the Conference, Professor J. Offerhaus, 
and its secretary general, M. H. van Hoogstraten. The first volume con- 
tains the minutes of the three plenary sessions as well as those of the ses- 
sions of the four Conference committees on Sales, Corporations, Renvoi, 
and Organization of the Conference. The Draft Charter for the Con- 
ference as a permanent institution and the four other draft conventions 
signed by the delegates of the participating governments, on the Law Ap- 
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plicable to International Sales of Goods, Recognition of the Legal Per- 
sonality of Foreign Corporations, Determination of Conflicts between the 
National Law and the Law of Domicile, and Civil Procedure are printed 
at the end of the volume, together with the Recommendations, Resolutions, 
and Voeux adopted by the Conference.’ 

The second volume, the contents of which are not less interesting, con- 
tains the materials submitted by the Government of The Netherlands to 
the participating foreign governments in advance of the Conference. They 
include the text of the Draft Convention on Conflicts in the Matter of 
Sales, which a special committee appointed by the Sixth Conference had 
produced in 1931, together with Dean Julliot de la Morandiére’s accompany- 
ing report; questionnaires prepared by the Government of The Netherlands 
on Transfer of Property in International Sales, Jurisdiction in Interna- 
tional Sales, and Conflicts in Matters of Corporations; a draft for a Con- 
vention on Renvoi, with commentary; and questionnaires on Claims for 
Maintenance, and on the Formation of Contracts. The replies to the ques- 
tionnaires, given by fifteen governments—Austria, Belgium, Denmark, Fin- 
land, France, Germany, Great Britain, Italy, Japan, Luxembourg, Nether- 
lands, Norway, Spain, Sweden, and Switzerland—fill the rest of the volume. 

The Actes thus contain a wealth of material of interest to the specialist 
in private international law. They are an important addition to the 
literature on conflict of laws and their consultation is indispensable for the 
understanding and critical evaluation of the draft conventions prepared 
by the Seventh Hague Conference. 

Special reference should perhaps be made to the Memorandum which 
the Government of The Netherlands addressed to the governments of the 
nations having participated in the earlier conferences to ascertain whether 
resumption of the work of the Hague Conference was desired. This 
Memorandum of July, 1949, reproduced at the beginning of Volume II, 
referred to the fact that, presently, only European nations and Japan take 
part in the work of the Hague Conference * and indicated the possibility of 
increasing the number of nations to be invited to the Eighth Session. In 
his opening speech, the President of the Conference raised the question, 
which was taken up and discussed in the Committee on Organization 
(Vol. I, pages 250, 271, 314, 326). The result is a provision in Article 2 
of the Draft Charter for the Conference, which was signed by the delegates 
to the Conference. Article 2 reads (Vol. I, page 398) : 


1 The contents of the draft charter and of the other draft conventions are discussed 
by Kuhn in ‘‘ The Council of Europe and the Hague Conferences on Private International 
Law,’’ this JouRNAL, Vol. 46 (1952), p. 515; a translation of the four draft con- 
ventions, but not of the draft charter, has appeared in the American Journal of Com- 
parative Law, Vol. 1 (1952), p. 275. 

2See K. H. N., ‘‘The United States and the Hague Conferences on Private Inter- 
national Law,’’ American Journal of Comparative Law, Vol. 1 (1952), p. 268. 
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Translation 


(1) Members of the Conference of the Hague on Private Interna- 
tional Law are the Nations which participated in one or more sessions 
of the Conference and which accept this Charter. 

(2) Any other Nation whose participation presents an interest of 
juridical character for the work of the Conference, may become a 
member. Admission of new members is decided upon by the Govern- 
ments of the participating Nations, on the proposal of one or more 
members, through the majority of the votes cast within six months 
from the certification of the proposal to the Governments. 

(3) The admission takes effect with the acceptance by the inter- 


ested Nation of this Charter. 
Kurt H. NADELMANN 


International Economics. By Jacob Viner. Glencoe, Ill.: The Free Press, 
1951. pp. 382. $5.00. 


This volume is indispensable to every one who works in the field of inter- 
national economic policy. It likewise contains much of interest to the 
‘general student of international relations. Except for the introductory 
paper, these twenty-five studies have all been previously published, from 
1924 to 1949, but in such a variety of publications printed all over the 
world, from Stockholm to Melbourne, that many of them will now be read 
and enjoyed for the first time even by specialists in the field. To the 
ordinary reader who does not have at hand the resources of a Library of 
Congress, this collection of reprinted papers is a priceless boon. 

There are papers dealing with the theory of international finance and 
foreign trade as well as critical studies of the Bretton Woods Agreements 
and the Havana Charter for an International Trade Organization. The 
two papers on the economic aspects of the most-favored-nation clause, when 
first published in 1924 and 1931, constituted a significant contribution to 
the literature on the most-favored-nation clause. An analysis of the diffi- 
culties and problems in attempting to measure the height of average tariff 
levels is just as valuable today, in view of recent debates about high and low 
tariffs in the OEEC and GATT forums, as when the paper was first pub- 
lished in Paris in 1936. 

The more general reader will want to turn to the study on the implica- 
tions of the atomic bomb for international relations, the papers on the 
American interest in the colonial problem, peace as an economic problem, 
a defense of dollar diplomacy, and the general introductory paper. Pro- 
fessor Viner’s own re-reading of the papers collected together in this 
volume seems to have impelled him to write a delightful introductory 
essay, which might be described as the confession of a ‘‘free trader’’ who 
delights in admitting his ‘‘failure to change my values and move with the 
current developments in economic analysis’’ (e.g., Keynes), which, he says, 
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‘‘many of my colleagues would regard .. . as a striking instance of ar- 
rested intellectual development.’’ 

Taken together, these papers give convincing evidence of why Professor 
Viner has long been regarded, both in this country and abroad, as one of 
America’s most brilliant international economists. 

Honoré M. CaTuDAL 


International Economic Organisations. By Charles Henry Alexandro- 
wicz. (Published under the auspices of The London Institute of World 
Affairs.) New York: Frederick A. Praeger, Inc., 1953. pp. xii, 263. 
Index. $6.00. 


This book is a useful introduction to the study of international economic 
organizations. The author is a barrister of Lincoln’s Inn and Professor 
of International and Constitutional Law at the University of Madras. As 
he says in his Preface, he combines both the economic and the legal points 
of view, but the economic seems more heavily weighted. Professor Alex- 
androwicz diagnoses international economic ills and describes how inter- 
national organizations, both inter-governmental and private, were estab- 
lished to cure or alleviate them. He concludes his book by saying that 
‘the supreme purpose of all International Economic Organisations’’ is 
‘“‘by a vigilant disinfection of world economy to anticipate events and to 
maintain the health and vigor of our economic life.’’ He acknowledges 
his debt to Professor Schwarzenberger and accepts the view that ‘‘inter- 
national relations are a branch of sociology.’’ He says that one ‘‘cannot 
understand the international society without knowledge of at least three 
disciplines, namely international law, international relations, and inter- 
national economics,’’ with international relations the discipline in which 
a final synopsis is most likely to be possible. 

The book begins with descriptions of basic economic problems such as 
the gold standard, cartels, and the réle of central banks. It progresses 
through international commodity agreements, the International Co-opera- 
tive Alliance and the more familiar international public unions. The 
inter-war period is examined, with emphasis on the Bank for International 
Settlements, the International Chamber of Commerce and the International 
Labor Organization, but all of this is introductory to more concentrated 
study of the present postwar period. Here there is stress on the Bretton 
Woods and Havana agreements as parts of the international economic 
planning. Keynes’ plan for an International Clearing Union, which was 
not accepted at Bretton Woods, is given a chapter to itself as an introduc- 
tion to the study of the Fund and the Bank. Postwar commodity agree- 
ments are noted briefly and European economic organizations are examined 
in more detail. The United Nations Economic and Social Council and 
certain non-governmental organizations and specialized agencies are the 
final subjects treated. 
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The book provides a good starting-point for the student, but most of the 
events are carried up only through the Spring of 1951; the operations 
of the International Bank for Reconstruction and Development are fol- 
lowed only through the Summer of 1950. One of the merits of this volume 
is its emphasis on the part played by a number of non-governmental organi- 
zations such as the International Chamber of Commerce and the Interna- 
tional Co-operative Alliance, which are frequently neglected in such a 
study. Less helpful is the frequent reference to international organizations 
as ‘‘clubs,’’ especially when referring to central banks, but also, for ex- 
ample, in describing the General Agreement on Tariffs and Trade. 

Purp C. JEssup 
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